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An Important The National Citizens’ League for the Promotion of 
Change. a Sound Banking System has, after due deliberation, 
concluded to change its policy, somewhat upon the 
lines suggested in these pages heretofore. It will no longer appear as 
the advocate of the Monetary Commission plan to the exclusion of every 
other, and defending every detail of that plan. This is the wise course 
to pursue if its usefulness to the public is to coutinue. The policy was 
not changed as gracefully as might have been done, nor was the public 
announcement of the change quite disingenuous, but we are none the 
less glad that it has come. If, now, the American Bankers’ Associa- 
tion will follow this example, there will be much more hope for reform 
legislation; we therefore earnestly urge that body to set itself right at 
the meeting in Detroit. It can do this easily and gracefully too, if its 
leading members will take the trouble to make the effort. For its own 
sake, as well as for the good of the cause, we trust that they will not 
neglect the opportunity. 
The Aldrich The spokesmen for the League undertook to read a 
Feature. little lecture to those of our contemporaries and the 
many bankers and others, who opposed the Monetary 
Commission plan because it had the name of Mr. Aldrich attached to 
it. It is unquestionably true that discussion should have been directed 
to the merits and demerits of the measure; it is also true that it was 
not really Mr. Aldrich’s plan, but one which he strongly advocated and 
induced the Commission to adopt; and the plan had enough demerits 
to render it unacceptable aside from its putative paternity. But the 
League in taking this‘attitude ignores the very patent circumstance that 
the association of Mr. Aldrich’s name with the plan was inevitable; he 
wanted the glory of success if it were to be adopted; and the name had 
a very powerful influence upon the public mind. It was one of the first 
blunders of the League to overlook this fact, particularly since it was 
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supposed to be guided by western men, who should not have been blind 
to the prevailing antagonistic sentiment about them. 


The Regrettabie The greatest cause for regret is that all this has 
Delays. caused so much delay. First we had the inexcus- 
able dilatoriness of Mr. Aldrich’s Commission, 
for which he must be held individually responsible, for despite the 
statement of an official of the League, the majority of the other mem- 
bers did not put any ‘‘hard work’’ into the undertaking. There was 
no good reason for the dragging along after the spring of 1910 except 
a partisan political one perhaps. Yet it is quite likely that if Senator 
Cummins had not led Congress to demand a report by January, 1912, 
the Commission would be sitting yet, with a large part of its member- 
ship doing little useful work aside from signing pay vouchers. The 
experience has been costly—exceeding a quarter of a million dollars; 
and it need not have cost more than half that sum. On top of all of 
this came the bad judgmeni displayed by the League and the Bankers’ 
Association, which tried to force the plan upon the country willy-nilly, 
and naturally provoked opposition. But for these unwise steps we 
would be much farther along, with less radical division of sentiment 
such as has been manifested. 


The Inefficiency It would be impossible to formulate a much stronger 
of Congress. indictment of Congress for its inaction on the 
money question, than that contained in the address 

of Prof. H. Parker Willis of Washington D.C. before the West Virginia 
Bankers Convention recently. He pointed out clearly how both parties 
have been using this question, which so vitally affects every citizen, as 
a foot-ball in politics for a generation, and since the republican party 
has been dominant most of the time, it comes in for a larger share of 
condemnation. The meek subservience of almost the entire body to cer- 
tain leaders totally indifferent to the welfare of the people, like Aldrich 
and Cannon, is scathingly commented upon; the lack of knowledge 
among members and their unwillingness to take the trouble to learn, as 
well as their desire to play politics, are the causes of the inefficiency. 
Close observation for years justified Prof. Willis in saying that even the 
majority of the members of the Monetary Commission were incompecent 
to devise proper legislation and merely ‘‘rubber stamped”’ their O. K. to 
the dictum of Chairman Aldrich. What a farcical situation for an intel- 
gent Nation! Its legislators are permitted for years to play with their 
most vital interests as if they were of no consequence, and the people 
merely shrug their shoulders, instead of summarily removing these re- 
creant servants from their places. Truly the people are in slavery to 


the political machines. 
SSS 
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Bankers ana ‘The great interest in agriculture manifested by the 
Agriculture. national and state bankers associations is one of the 
encouraging signs of the times. Two general lines 
of action are prominent: to educate the present farmers so that they 
may obtain maximum results by greater care in tilling the soil and to 
devise means for aiding agriculture financially. _It is only by increas- 
ing the output of food products, so that the supply shall be approximately 
equal to the demand, that prices of food can be readjusted. It is ex- 
ceedingly pessimistic to say that prices of necessaries will never be 
materially lower ; more than that, it is economically fallacious. A fall 
in prices is almost as certain as is the present rise; it may take some 
years in coming however. The period can be shortened by energetic effort 
in other directions as well; the questions of tariffs. trusts, money and 
banking, gold production, distribution cost, etc. cannot beignored. They 
all exert more or less influence, though the main fact remains that we 
have increased the number of mouths to be fed by 21 per cent. and the 
quantity of food by only 7 per cent. 
Farmers’ !t is astounding and actually discreditable to us as a Na- 
Credits. tion, that we have for so many years ignored the agricul- 
turist—our chief producing element—in the matter of ex- 
tending credits, where the rest of the civilized world has for at least 
half a century been showing us how to do it upon sound and beneficial 
lines. Volumes of material are to be found in our libraries setting forth 
the methods in greatest detail, and public spirited citizens have for years 
been pointing out the need and the way to meet it. Nevertheless it ap- 
pears necessary to wait until certain persons go abroad to find out how 
it is done there, because the politicians have soordered. It amply justi- 
fies the farmer in believing that his interests are being played with for 
political effect; not a single essential fact will be obtained by this going 
abroad that is not already available here; it is merely waste of time 
and money to pursue this dilatory policy. Comprehensive systems have 
been outlined repeatedly; bills introduced therefor in Congress, etc. 
But after the Congressmen had the farmers’ votes they just ignored the 
subject. And the farmers patiently ‘* stood for it’’. 


Results otf What was the result? The farmers as a class had for 
Neglect. many years the hardest kind of a “‘ scrabble’’ merely to 
live ; borne down by exorbitant interest charges, they 

were glad to be alive at the end of a year’s hard work. The youngsters 
seeing the hoplessness of the business, left the farms for the cities ; thous- 
ands of them absolutely had to leave because there was not enough to 
go around. It was a logical economic sequence of a short-sighted, blun- 
dering policy due to ignorance and greed. Then by the resulting dim- 
inution of production and rise in prices, the farmer’s lot improved ; he 
paid off mortgages and relieved himself largely of the heavy interest 
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burden. And presently the Nation found itself paying for its stupidity 
in the heavy addition to the cost of foodstuffs. Still the youngsters did 
not go back to the farm; the number of producers did not increase 
with the increase in population. The underlying conditions had not 
been properly rectified. There are still far too many paying oppressive 
tribute for credit, and until we work out a respectable credit system 
the farm offers too little inducement for the inhabitant of the city or 
even to the rural youngster. Until we do this the cry ‘‘ Back to the 
Farm ’’ will be another will-o-the-wisp. 


Duty ot It is the manifest duty of the bankers’ organizations to pro- 
Bankers. vide for the remedy of the evil. While it is entirely pos- 

sible to accomplish this without legislation, the consensus 
of opinion appears to favor certain laws to aid the movement, and we 
raise no objection thereto if the bankers will act promptly and force 
Congress to act. We say ‘‘force’’ because this can be done; not by 
lackadaisically reading essays and passing resolutions; these are well 
enough, and perhaps necessary ; but there must be a determined and 
energetic ‘‘ following up’’ on intelligent lines. It is all very well to re- 
solve that Congress should dosoand so andthensit downand restfrom that 
effort ; but Congress will not do it on the mere resolution of the bankers, 
because Congress is shrewd enough to note that the “sitting down’’ 
indicates that the proposition is not very important after all, and also 
‘* sits down’’ to rest—from theeffort of reading the resolutions. Ifthere 
is sufficient earnestness and stamina and intelligence shown by the bank- 
ers, Congress will busy itself very quickly to meet the issue, but not 
otherwise. 


The Detroit This brings us to the coming convention at Detroit. 
Convention. As usual an inviting program has been laid out for the 

amusement of the delegates. If the delegates are really 
seriously-minded to perform their public duty, they will be solicitous 
that the picnic features do not, as has so often happened heretofore, pre- 
vent them from giving all the time necessary for the business of the As- 
sociation. They should be careful not to let injudicious resolutions be 
approved without debate or opposition, as has done so often in the past. 
They should properly discuss these important questions, and fearlessly 
oppose erroneous conclusions, just as they would do in their own board 
meetings. Otherwise their resolves will lack force and conviction and 
cannot be expected to carry weight with the public or with Congress. 
The opportunity is at hand for the American Bankers Association to take 
the position to which it is entitled in the councils of the Nation. But 
it cannot do this, and hence will prove a negligible factor, if the dele- 
gates through fear or favor disregard the fact that the Association con- 
venes for business which should be done in a business like way. 
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The Progressive Party With the example of the platforms of the 

on Currency. two other great parties before them, the 

platform-makers of the convention of the 

Progressives, colloquially known as the Bull Moose party, could have 

given the country something decidedly better than that which was adop- 
ted, which reads as follows: 

‘“ We believe there exists imperative need for prompt legislation for 
the improvement of our National currency system. We believe the pres- 
ent method of issuing notes through private agencies is harmful and un- 
scientific. The issue of currency is fundamentally a Government func- 
tion, and the system should have as basic principles soundness and elas- 
ticity. The control should be lodged with the Government, and should 
be protected from domination or manipulation by Wall Street or any 
special interests. 

‘“We are opposed to the so-called Aldrich Currency bill because its 
provisions would place our currency and credit system in private hands, 
not subject to effective public control.’’ 

The first question suggested is: Do they contemplate that the Gov- 
ernment shall issue the currency directly? This is the interpretation 
most generally given the language and obviously justified; in which 
case it of course follows that they have espoused the old ‘‘ greenback ’’ 
doctrine, which is sheerest heresy. The concluding paragraph seems 
to corroborate this interpretation, in denouncing the Aldrich plan as one 
which would place control in private hands. It is quite evident that 
the plan is the work of inexperienced artisans. 


Tne Question of It is notinconceivable that a plan could be de- 
Government Notes. vised for the issue of currency directly by the 
Government that would be sound and operate 

satisfactorily. It is however absolutely inconceivable that at any time 
in the near future any such plan could be enacted intolaw. Ifaserious 
attempt were made to do so the result would be a piece of legislation so 
radically defective that disaster would be inevitable. The reason for 
this conclusion is that such a plan could be acceptable only by having as 
essential parts thereof certain scientific safeguards which are not under- 
stood and would hence not be favorably regarded by legislators; yet 
there are a substantial number of the latter always eager to vote for Gov- 
ernment notes under any conditions, who would make common cause 
with progressives, but upon such different lines that the resulting law 
would prove an inflation measure pure and simple. It was predicted 
that the platform of the progressives would cover problems in our na- 
tional policy for fifty yearsto come. This currency plan is probably to 
be included in that category ; and it is noteworthy that the platform does 
not promise immediate action as in the case of other proposed reforms. 
Still they “* believe there exists immediate need for prompt legislation,’’ 
so that the framers have placed themselves in a sort of dilemma. Inci- 
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dentally they could have shortened the text a little and appeared more 
emphatic had they omitted the ‘‘ we believe’’ in two places. 


Investment We congratulate the investment bankers upon the suc- 
Bankers. cess of their plan of organization. We confidently look 
for a wide and ever-increasing influence for good to fol- 

low this action. The business-like manner in which the enterprise was 
launched, the concise yet comprehensive constitution and plan for action, 
are suggestive of the characteristics of this body of men, which has grown 
in importance during the past generation, until today it is one of the 
great factors in our economic life. The integrity of the members will 
be extended through the body tothe assurance of the integrity of every 
security which the members handle. While this will clearly result in 
more business for them, it means so much more to the public that it 
would be distinctly unfair to attribute the movement to selfish motives. 
With this and other steps now being taken, it may be said that in a few 
years the ‘‘ wild-cat’’ and ‘‘ get-rich-quick ’’ schemes will be reduced to 


a negligible minimum. 
—_—_——_ 


BANKING LAW. 


Lost Railroaa The rights of the owner of bonds which are lost was 

Bonds. involved in a recent decision of the Appellate Divi- 

sion of the New York Supreme Court, in the case 

of Switzerland General Insurance Company v. New York Central Rail- 
road Company, on page 769 of this issue. 

Two $1,000 3% % gold mortgage bonds of the defendant railroad 
company were mailed by the owners toa firmin Paris. The bonds were 
never received by the firm in Paris, nor were they heard from since the 
time they were mailed. The loss was paid by the plaintiff insurance 
company and the company took an assignment of the owners’ interest. 
The bonds were part of an authorized issue of $100,000,000, of which 
$89,000,000 were then outstanding. This action was instituted to com- 
pel the railroad company to issue to the plaintiff two bonds similar in 
all respects to those which were lost, and to recover the interest due on 
them. The lower court granted the relief asked upon condition that 
the plaintiff give a surety company bond in the penal sum of $8,000, for 
the purpose of indemnifying the defendant against any loss that might 
be occasioned by the lost bonds and coupons. 

It was held on appeal that the plaintiff company was not entitled 
to this relief. It was entitled only to a certificate of indebtedness for 
the amount of the bonds with interest, giving it the same rights under 
the mortgage securing the bonds as the holder of the bonds would have 
and providing that, in the event of the bonds being found subsequently 
in the hands of one entitled to enforce them, the certificate should be to 


- 
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that extent unenforceable and void. And as a condition to this relief the 
company was required to give a bond of indemnity. 


Bonds of Indemnity A decision, such as the one referred to above, 
in Collecting Upon _ is very likely to suggest other instances of lost 
Lost Instruments. instruments, and to raise the question whether 

payment can be compelled without the giving 
of a bond of indemnity. In answering such a question the value of the 
BANKING LAW JOURNAL Digest, which is now nearly ready for delivery, 
can be illustrated. 

It is a mere matter of looking under the title Indemnity Before Payment 
in the Digest. The decisions referred to under that title state briefly 
the various propositions; for instance,a bank may be compelled to pay the 
amount due on acertificate of deposit, where the certificate was lost and 
was not indorsed, or was non negotiable. To this proposition are cited 
decisions from California, Ohio and New York, and the citations show 
where the decisions may be found in the various state reporters and in 
the issues of the BANKING LAw JOURNAL. 

A decision from New Jersey shows that where the owner of a cash- 
ier’s check loses it he cannot compel the bank to pay the amount with- 
out giving a bond of indemnity. And other decisions set forth briefly 
what has been held with reference to the right todemand a bond of in- 
demnity before paying on a lost or stolen certified check, note, or sav- 
ings bank pass book can be compelled. 

And any other proposition of banking law may be run down in the 
same way in the Digest. That is what makes it so valuable to bankers 
and especially to subscribers of the JOURNAL. 


ES The rights of the various parties to a bill of 

Drafts Attached to lading transaction are discussed in the decision 

Bills of Lading. of the United States Circuit Court of Appeals 

in the case of Felker v. First National Bank, 

196 Fed. Rep. 200, on page 755 of this issue. This decision affirms 
the Circuit Court. 

The facts and the conclusions of the court are more fully set forth 
in the opinion of the lower court, reported in 185 Fed. Rep. 678, and 
reference to that opinion may render more clear the effect of the decision. 

The facts show that the United States Can Company shipped a con- 
signment 6f cans upon bills of lading marked “‘ to order of United States 
Can Company, destination, Rogers, Arkansas, notify Rogers Canning 
Company at Rogers, Arkansas.’’ Sight drafts on the Rogers Canning 
Company were attached to the bills of lading and the drafts and bills 
were purchased by the plaintiff, the First National Bank of Cincinnati. 
The drafts were indorsed and forwarded for collection to the defendant, 
a private banker doing business under the style of the Bank of Rogers, 
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with instructions to “‘deliver documents only on payment.’’ In violation 
of these instructions the defendant delivered the bills of lading before 
the drafts were paid. Just when these cans were delivered to the Rogers 
Canning Company is not shown, but it is clear that the delivery was made 
a considerable time before the plaintiff was advised of it and long after 
the United States Can Company, the shipper, had checked out of the 
plaintiff bank the full proceeds of the drafts, and before the plaintiff 
had any notice that there was any question about the transaction. 
Later the Rogers Canning Company paid the drafts, but immediately 
commenced suit against the United States Can Company alleging a 
breach of warranty, and garnished the money in the hands of the defend- 
ant as the money of the United States Can Company. 

This suit was then commenced by the plaintiff bank against the de- 
fendant to recover for the defendant’s wrongful act in delivering the 
cans without first having received payment of the drafts. It was held 
that the action by the Rogers Canning Company for a breach of warranty 
was no defense to plaintiff’s action and that the plaintiff could recover. 

Until the plaintiff purchased the drafts and attached bills of lading, 
the cans covered by the bills were the absolute property of the United 
States Can Company. That company could have sold the cans to any 
person, upon any terms, and no one would have had any legal ground 
for complaint. And, when the plaintiff purchased the drafts and bills 
of lading, it acquired title and could have diverted the cans and sold 
them to whom it pleased, and ir that event the Rogers Canning Com- 
pany could have raised no legal objection. But the plaintiff forwarded 
the drafts for collection and made the defendant its agent for that purpose. 

Up to this point there was no warranty of the goods, because the 
Rogers Canning Company had not yet purchased the cans, and no war- 
ranty could arise until it had acquired title. And when the cans were 
finally delivered to the Rogers Canning Company, the delivery was un- 
authorized and amounted to a conversion of the cans by the defendant 
and by the Rogers Canning Company. There being no warranty the 
Rogers Canning Company could not claim a breach of warranty and the 


action for such breach and garnishment of the funds was no defense to 
the present action. 
— 


The Trouble Causea It would be such an easy matter for bank 
by Unusual Deposits. officers to avoid the constant litigation which 
arises out of deposits in an unusual form, 
such as deposits in two names, that there seems to be no excuse for 
bankers in not understanding the legal effect of such deposits and so 
advising their depositors as to enable them to steer clear of legal dif- 
ficulty when an account of this kind is opened. 
When an account is opened in two names the depositor has some 
particular object in mind. Presumably he makes inquiry at the bank 
before he opens the account. And it is probable that he is reassured 
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that the joint deposit will work out just as he wants it to. It is always 
difficult to find out just what the depositor intended for the reason that 
the question doesn’t come up generally until years after the opening of 
the account and after the depositor’s death, and by that time the officer 
of the bank who received the money and superintended the opening of 
the account has completely forgotten the incident. 

The two names attached to the deposit provide the basis of two 
separate claims tothe fund and the parties interested find themselves in a 
position where they are obliged to resort to the courts to settle their dif- 
ferences as to the ownership of the fund. In deciding such questions 
the law looks not to the form but to the substance. The form of a bank 
deposit has little or nothing to do with the ownership of the fund on de- 
posit. A might deposit his money in name of B and still retain title to 
deposit. Likewise he might deposit his money in B’s name and thereby 
transfer all his interest to B. It all depends upon what A in-tended to 
do. The trouble is that the banker is liable to have too great a respect 
for the mere form of the deposit, which the law regards but lightly. 

When A deposits his money in an account entitled “‘ A or B’’ he 
may transfer a part interest to B, or he may give B the entire interest, 
or B may gain nothing at all by the deposit. It depends, in the first 
place, upon A’s intention, and, in the second place, upon whether A took 
the necessary steps, to carry his intention into effect. 

The latest instance of difficulty over a two name deposit is found in 
the case of Holman v. Deseret Savings Bank, decided by the Supreme 
Court of Utah, and published on page 749 of this issue. The account 
involved was opened in the following form: ‘‘ The Deseret Savings 
Bank in account with Carrie L. Eslinger or Helen M. Holman.’' The 
party first named was the owner of the money deposited, at the time of 
deposit, and, after her death, Helen Holman claimed the deposit as a 
gift. The deposit amounted to only $498.71 at the time Helen Holman 
brought her action against the bank to recover the money and the re- 
port does not show what amount was left after the court decided the 
question and the expenses of litigation were paid. 

Now, in this instance, the depositor may have actually intended to 
make a gift of the deposit to Helen Holman. There were facts which 
would tend to indicate such an intent. These facts are set forth fully 
inthe opinion ofthe court. Butthe court. decided that the circumstances 
were not strong enough to warrant it in finding that a valid gift had 
been made. The entire transaction was consistent with an intent on the 
part of the depositor to place her money in a joint account merely for 
the purpose of convenience. This being so, Helen Holman had no inter- 
est in the deposit and it belonged to the estate of the deceased depositor. 

It would seem possible that the bank officer might have inquired of 
the depositor just what she wished to accomplish by the joint deposit. 
If she were at all reticent about the matter a brief explanation of the 
consequences which might follow the opening of such an account would 
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cause her to see the matter in a different light. Of course. to be able 
to make the brief explanation, the bank officer would have to know some- 
thing of the law of joint deposits. This knowledge can be acquired 
without great difficulty... It is a mere matter of reading, and the Jour- 
nal will be only too glad to put any one interested on the track of the 


necessary reading. 
—S—S—J 


Necessity of Giving No- Although warehouse receipts recite that 
tice of Pledge of the property which they represent will be 
Warehouse Receipts. delivered only upon the return of the re- 
ceipts, it seems that a bank, loaning money 
upon the security of the receipts, is not warranted in relying upon the 
statement. A banker, holding such receipts as security, might assume 
that if the warehouse company should, in violation of the stipulation 
contained in the receipts, deliver the property without taking up the re- 
ceipts, he would be entitled tohold the company in damages. But such 
is not the case, as is shown by the recent decision of the Court of Civil 
Appeals of Texas in the case of Stephenville Compress Company v. First 
National Bank, 148 S. W. Rep. 335, on page 757 of this issue. 

The action was brought by the First National Bank of Stephenville, 
which had advanced money to a partnership with which to purchase 
cotton, under an agreement that the partnership should place the cotton 
with a compress company and deliver the receipts therefor to the bank 
as collateral for the advances. This part of the agreement was carried 
out, but the compress company later delivered the cotton without in- 
sisting upon having the receipts surrendered. The receipts stipulated 
that the cotton would be delivered only upon return of the receipts. 
Notwithstanding this stipulation, it was held that the First National 
Bank could not recover, the ground of the decision being that the receipts 
were non-negotiable and the bank had failed to give the compress com- 
pany notice of the fact that it held the receipts as collateral, or that it had 
any interest in the receipts. The circumstances under which the com- 
press company was prevailed upon to make delivery without the produc- 
tion of the receipts do not appear, but it may be assumed that the part- 
nership offered some satisfactory explanation for not having them in its 
possession. 

The decision is made upon the authority of Stamford Compress Com- 
pany v. F. & M. National Bank, Texas, 143 S. W. Rep. 1142. This 
decision is published in 29 B. L. J. 310. It was there held that a ware- 
house receipt for cotton; stating that the warehouse company will not 
be liable for damage by fire or water, and that the cotton will not be 
delivered until the receipt is returned, is not a negotiable instrument; 
this being so, a bank, which accepts such a receipt as collateral and does 
not give notice to the warehouse company, cannot recover from the com- 
pany where the latter surrenders the cotton to the original holder of the 
receipt upon a satisfactory explanation of not having the receipt. 





EXPANSION UNDER THE RESERVE ASSOCIATION 
PLAN. 


BY MAURICE L. MUHLEMAN. 
Author of ‘‘A Plan for a Central Bank,” published by the Baxkine Law Journat Co. 


N every serious discussion of monetary reform during the past de- 
| cade, the imperative importance of guarding against excessive ex- 
pansion has been emphasized. Such expansion, whether of the note 
issues or of credits, has been shown to be viciously dangerous, 
whether the excessiveness thereof be in relation to the reserves, or to 
the over-extension of credits due to boom periods. 

The panic of 1907 was so clearly due to this fruitful cause of crises 
that it served as an illustration of the dangers. It was therefore ex- 
pected that the National Monetary Commission would, in recommend- 
ing a plan of reform, give full consideration to this feature and propose 
ample restraints upon banking institutions, so that the dangers might 
be avoided. ‘Those who have followed the discussion of the provisions 
of that plan which bear upon this feature, have seen that the Commis- 
sion has not satisfied the men who have given it special consideration, 
who regard the provisions so very defective that they are presenting 
vigorous opposition. 

The subject is of such paramount importance that it deserves careful 
examination, yet those who are advocating the adoption of the Reserve 
Association bill have shown a remarkable disregard thereof. The Am- 
erican Bankers Association last November ignored the subject when it 
indorsed the Aldrich plan in toto without adequate deliberation. The 
report of the Monetary Commission submitted in January following, 
treated the subject with somewhat more consideration, yet found the 
plan good. But most surprising of all, the National Citizens’ League, 
which is engaged in the enlightment of the public upon the whole ques- 
tion, offers no criticism upon this feature, thus tacitly approving the de- 
fects. 

The first elaborate and specific condemnation of the provisions came 
from Mr. E. D. Hulbert, of the Merchants Loan and Trust Company of 
Chicago, who, at a meeting of the Western Economic Society in that 
city in November last, presented his reasons as follows: 


Mr. Aldrich says that under this plan banks will be able to “‘re- 
plenish their reserves indefinitely.’’ This is equivalent to saying that 
the banks may expand their loans indefinitely. So long as the Reserve 
Association stands ready at all times to convert commercial paper into 
circulating notes which can be used by the banks to purchase more com- 
mercial paper, which in turn could be converted into circulating notes 
and so on, it would seem that there would be little check on inflation 
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except such self-restraint as each individual bank might be able to exer- 
cise. Bear in mindthat any increase in the legal reserve of a bank gives 
it the right to expand its loans four times the amount. 

As an illustration of what could be done with this plan in operation: 
Our largest bank here in Chicago would be entitled to borrow fifty millions 
of dollars from the Association in the ordinary course of business, if it 
could furnish enough commercial paper having not more than twenty- 
eight days torun. In addition to this, it could accept the paper of its 
customers to the amount of fifteen millions, which could be sold to the 
Association. That is, this bank would have the power of expanding its 
liabilities sixty-five millions of dollars on its own motion, without cur- 
tailing its right to call upon the Association for unlimited credit in an 
emergency. 

Assuming that the plan was in operation and that all the banks in 
the country that are now eliyible became members of the Association, 
they would at once have the right to borrow from the Association ap- 
proximately six billions of dollars, and in addition to this, would have 
the right to accept the paper of business concerns to the amount of 
two billions of dollars. All this without contracting in any way their 
present borrowing facilities. Bear in mind that this sudden addition 
to the powers of credit expansion, amounting to nearly eight billions of 
dollars, is not intended for emergency use only, but as a function to be 
exercised by the Association under normal conditions and in the coursv 
of every-day business. Whenever in the opinion of the managers of the 
Association the public interests so require, banks may, in addition to 
all this, discount their direct obligations with the Association. To this 
there is no limit whatever. 

Ex-Senator Aldrich, the putative father of the plan, was present at 
that meeting and had taken part in the discussion of its provisions. He 
had publicly invited criticism of the plan, but instead of giving the ar- 
gument of Mr. Hulbert thoughtful consideration, he assumed the atti- 
tude of omniscience and lightly brushed it aside, in a manner that was 
not only highly discourteous, but illustrative of the methods which he 
had so successfully employed during his long period of *‘ bossing’’ the 
senators and representatives in Congress. 

But the argument of Mr. Hulbert remained ; bankers as well as 
others, saw the force of it, and echoed the protest. The fact that its 
proponent had forty years of practical banking experience behind him, 
whereas Mr. Aldrich, on his own confession, had taken up the study of the 
subject at the most only three and a half years before, and was then with 
out practical knowledge thereof, weighed quite heavily with thoughtful 
men. 

Notwithstanding all this Mr. Aldrich succeeded in having all the 
members of the Monetary Commission approve his position ; a feat which 
when all the facts are known, will be admitted to have been a remark- 
able one, illustrating the potency of astute political leadership. The 
report therefore is made to say, upon this point, the following: 


In this country we have no legal restriction upon credit expansion 
except such as is involved in our statutory provisions for fixed reserves. 
In ordinary times a bank can, bv increasing its balance with its reserve 
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agent, expand credit to the extent to which this is possible from increas- 
ed reserves, and to this expansion there is no legal limic. 

We believe that the bill we propose effectively guards against the 
dangerous abuse of the facilities created. We propose that a bank may, 
under certain conditions, replenish its reserve and increase its loaning 
powers through rediscounts. The amount of paper that can be redis- 
counted for an individual bank is limited, first, by the amount of 28-day 
paper which it has available for the purpose ; and second, by the pro- 
vision that the aggregate amount of such rediscounts shal] not exceed 
the capital of the bank. Discounts of long-time paper and of the direct 
obligations of banks can only be made with the restrictions involved in 
the guaranty of the local association, and the guaranties of the local asso- 
ciation to the Reserve Association cannot in any case exceed the capital 
and surplus of the banks in the local association. 

The power given the national banks to accept properly secured drafts 
is limited in amount to one-half the capital of the bank. 

We give to the Reserve Association effective means to check specu- 
lation and to prevent undue expansion through the power to advance 
its discount rate. The provision that the Reserve Association shall 
hold a reserve of not less than 50 per cent. against all of its demand lia- 
bilities—a provision which is unique in monetary legislation—and the 
provision that a progressive tax shall be imposed on any deficiency of 
reserves will, we believe, effectually discourage undue expansion of 
credit. * * 

Any unusual expansion of credit or enlargement of note issues should 
of course, be followed by healthy and legitimate contraction, and we 
believe that this has been secured in the provisions of the bill submitted. 

Our main reliance for preventing undue expansion must, however, be 
found in the wise management of the local and district associations and 
the Reserve Association. 

The correctness of this assertion is openly challenged, and the truth 
or error therein is to be determined by an examination of the record. 
Excluding all verbiage, so often used to hide the purpose, let us examine 
the provisions of. the proposed bill critically, to determine whether it 
safeguards against excessive expansion or not. 

First to be considered are the powers of expansion, then the limita- 
tions thereon. 

I. Powers of Expansion. 

(a) Any bank member having a deposit with the Association, may 
as a matter of right have commercial paper which has not more than 
28 days to run, rediscounted by the Association to the extent of its (the 
bank’s) capital. (Sec. 26.) 

(6) Such a bank may also have rediscounted, commercial paper hav- 
ing not more than four months to run, if guaranteed by the local asso- 
ciation of which it is a member (Sec. 27.) There is no limit upon the 
amount of any one bank’s power to rediscount such paper; but in Sec. 
20 the amount of such paper so guaranteed by a local association, is lim- 
ited to the capital and surplus of all the banks members of the local as- 
sociation. Under this provision each bank has the right to rediscounts 
equal to its capital and surplus; but if not used, another bank or banks 
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may rediscount beyond that, so long as the aggregate is not exceeded. 

(c) In case of emergency, (in the opinion of the managers uf the As- 
sociation and the Secretary of the Treasury) such a bank may have its 
own promissory notes discounted, if indorsed by the local association, 
provided the local association is secured by the deposit of collaterals, the 
amount of the notes not to exceed 75 per cent. of the value of the col- 
lateral. (Sec. 28.) No limitis fixed upon the amount of these discounts 
or upon the indorsements of the local association. 

(d) Any national bank may accept commercial paper “* properly se- 
cured’’ drawn upon it, with not to exceed four months to run, to the ex- 
tent of half its capital and surplus; and the Reserve Association may 
(not must) buy such paper if indorsed by another bank, member of the 
Association, when it has run fora month, (i. e. has only 90 days torun.) 
(Sec. 31,32). The Association may also buy such paper when accepted 
by others than national banks, from, and when indorsed by, a bank- 
member. (Sec. 32.) 

So far as these provisions go it is quite evident that in case of emer- 
gency there is absolutely no limitation upon the total amount of discount- 
ing and rediscounting that may be done. In ordinary times, when 
there is no emergency, the limit, including acceptances, is apparently 
two and one half times the capital, plus cne and one half times the sur- 
plus of the bank-members. I say apparently, because strictiy speaking 
the limit is enlarged by the acceptance provisions, in that paper accepted 
by national banks not members, and by others (meaning other banks or 
firms), may be bought without limit from member banks. 

Since, however, the Reserve Association is not compelled to purchase 
acceptances, it may be said that the limit of rediscounts éy right is, in 
ordinary times, twice the capital plus once the surplus of the associated 
banks. The capital of all the banking institutions is $2,000,000,000, the 
surplus $1,500,000,000. 

It should be noted here that this rediscounting power is added to the 
present discounting power of the banks, which is limited by the reserve 
laws; these are to be modified somewhat by the proposed bill, as will 
presently be shown. 

II. Limits on Expansion. 

(a) The Reserve Association is limited in its capacity to rediscount 
or buy paper by the provisions governing the reserves which it must 
hold. When it acts it must either issue notes to the bank seeking ac- 
commodation, or give credit on its books as a deposit ; in either case the 
reserve provisos serve as a restraining influence. How efficient these 
may be is to be considered presently. 

(6) The proviso in Sec. 26 that direct rediscounts may include only 
28-day paper is expected to serve as a limitation; the further proviso 
that such paper must be ‘‘ commercial ’’ as defined, and not such as may 
be created ‘‘ for the purpose of carrying stocks, bonds or other invest- 
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ment securities,’’ is also expected to limit the volume that may be tender- 
ed ; it is open to question whether these provisos will actually operate as 
limitations. (Incidentally it may be pointed out that there is nothing to 
prevent a bank from obtaining a discount of bona fide commercial paper 
and using the proceeds for stock-exchange transactions. Furthermore 
in the proviso for discounts in case of emergency the limitation as to 
commercial paper is not included, and stock-exchange transactions may 
be freely financed.) It is also presumed that the continuance of the pres- 
ent law restricting advances to one firm etc. to 10 per cent. of capital 
and surplus of the bank, will serve as a restraint. Inasmuch as this 
proviso is not effectively operating at present, we need not expect much 
more from it hereafter. 

(c) The use of guzranteed paper is expected to be limited by the cir- 
cumstance that a local association is not compelled to guarantee, since 
Sec. 20 clearly gives it discretion to refuse, and to regulate charges that 
may restrain. In practice this will hardly be effective, since the mem- 
bers of the local association will be susceptible to local influences, mu- 
tually serving each other; and this absence of restraint in practice by no 
means implies any negligent or improper action by the local association. 

(d) The power of the Reserve Association to discount in case of em- 
ergency is restricted to conditions requiring action by the Secretary of 
the Treasury, and the power to buy acceptances is also limited by the 
Association’s condition. Finally the 1ediscounting provisions are word- 
ed so as to appear to give discretion, the language being in each case 
‘’ The National Reserve Association may;’’ but equality of privilege is 
guaranteed by Sec. 22, so that the discretion may not be used against 
any one section, local association, or bank-member in good standing. 
In practice this may hence not be of great value in itself. 

(e) It is expected that the authority given the Reserve Association 
to fix a uniform discount rate, will serve as a restraining influence. But, 
as has so often been said, this wil! be so only if the Association can make 
its discount rate effective. This important point has also been ignored 
by the advocates of the bill, Mr. Aldrich having met the criticism offered 
at the convention of the Bankers’ Association in November in his usual 
manner, opposing pretended omniscience and brusqueness to concrete 
argument by experienced bankers. The Monetary Commission report 
asserts in three lines that Mr. Aldrich is right in his view; this does not 
of course make it a fact. The National Citizens’ League echoes this as- 
sertion, offering as support the fact that in Europe the plan operates 
efficiently, but disguising the further fact that all European central banks 
are given a power to control discounts which nas been specifically de- 
nied to the Reserve Association. The point cannot be fully gone into 
in this paper, but it is reasonable to assume that experienced bankers 
are sufficiently able to judge, and so long as they hold to their views 
the plan may well be regarded defective in this particular. 











THE BANKING LAW JOURNAL. 


III. The Restraint of the Reserve Provisions. 


(a) A limitation in the plan is contained in the proviso that all bank 
members must conform to the present reserve laws for national banks ; 
state laws are in so many cases less efficient that this proviso is a sound 
one. (Sec. 39.) The exclusion of time deposits weakens the proviso 
somewhat, but may not be detrimental. 

(6) The National Association is primarily required to hold nominally 
a 50 per cent. cash reserve against notes and deposits, which naturally 
limits the power of accommodation (Sec. 41); this is not rigid since the 
reserves may fall to 33% per cent. subject to a graduated tax, presum- 
ably to make the borrowing rate heavier; the latter ratio is the zomina/ 
minimum fixed. But the actual condition is changed by Sec. 42 which 
permits the Association to count half the amount of bonds which it takes 
over from national banks, to be deducted from liabilities (in effect us- 
ing such bonds as partial reserve.) This may reduce the primary ratio 
to 35 per cent. and the absolute minimum in a similar degree. 

(c) But Sec. 51 further limits the note-issuing power free from tax to 
$900,000,000 including all natioual bank notes actually in use, and raises 
the tax from 1% to 5 per cent. if the amount so calculated exceed 
$1,200,000,000 ; but notes fully covered by gold or other cash need not 
be counted in making up the amounts. (The effect of this last-men- 
tioned proviso is not quite clear, but it does not require discussion 
here.) 

(d) A further point essential to a full understanding of the subject is 
contained in the proviso that bank members may count notes of the As- 
sociation and deposits with it, as part of their reserves. (Sec. 39.) In 
its report the Monetary Commission appears to expect that the member 
banks will very largely deposit their present cash reserves with the As- 
sociation, and use notes of the latter in lieu thereof. As these notes 
are not to be legal tender, it is evident that if, and so far as, the banks 
do this, they will denude themselves of legal-tender money, which may 
prove detrimental. 

Mr. Aldrich contended that the proposed tax would be an absolute 
check on inflation. To this Mr. Hulbert replies: 


Let us see about this. Let us suppose that the Reserve Associa- 
tion is organized and ready for business. Bank A takes one million dol- 
lars out of cash reserve and deposits it with the Association for its 
credit. Having the credit with the Association it may continue to count 
this million dollars as part of its own cash reserve. Against this one 
million the Reserve Association may issue from one to three million of 
its own notes. Say it issues one million and loans the notes to Bank B. 
Bank B may count these notes as legal reserve and lawfully expand its 
loans four million dollars on the strength of it. The situation in the Re- 
serve Association is that the Association owes Bank A one million dol- 
lars on open account and bank B one million dollars on its notes, mak- 
ing demand liabilities of two million dollars against which it holds the 
one million dollars of gold deposited by Bank A, this gold under the 
plan being counted as reserve in all three places. Thus, having its de- 
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mand liabilities covered by a 50 per cent. reserve, the Reserve Associ- 
ation is subject to no tax whatever. This one million dollars under our 
present system stands as reserve in Bank A for four million dollars 
deposits, or as a basis for four million dollars in loans. With the Re- 
serve Association in operation it would serve exactly the same purpose in 
Bank A and at the same time would serve as a reserve for two million 
dollars of liabilities of the Reserve Association and four million dollars 
of liabilities of Bank B, an expansion of six millions of dollars with no 
tax in operation. 

It might not work out just this way in the case of an individual bank 
but it is a well-established principle that any given increase in the re- 
serve money of the country forms a basis for an increase of four times 
that amount in loans. In practice the increase has been much greater. 

The banks of the country eligible to membership in the proposed 
Association hold to-day legal cash reserve, according to Mr. Aldrich, 
of fifteen hundred millions of dollars, and it is claimed that about one bil- 
lion of dollars of this would be deposited with the Reserve Association 
as itcould still be counted as reserve cash by the depositing banks. Fol- 
lowing this through the same process of financial juggling described 
above, we arrive at the result of a six billion dollar expansion without 
any tax whatever. These figures are based on the assumption that all 
banks carry 25 per cent. cash reserve. As a matter of fact, banks out- 
side of reserve cities are only required to carry 6 per cent. cash reserve, 
thus being enabled to expand their liabilities sixteen times the amount 
of their cash reserve instead of four times. Hence the possibilities of ex- 
pansion are much greater than the above figures indicate. 

The assumption that there can be no expansion except what would 
be represented doilar for dollar by Reserve Association notes is absurd, 
and no one knows this better than Mr. Aldrich. 


In a later address Mr. Hulbert put it more concisely thus: 


The First National Bank of Chicago has, we will say, ten millions 
of dollars in gold in its vaults. It would be expected to deposit this 
with the Reserve Association and take credit for it. Under the pro- 
posed law it could still count this ten millions as reserve cash on hand. 
The Reserve Association would also count this gold as part of its reserve 
and could issue ten millions of its own notes against it without paying 
a cent of tax. Let us suppose that some other bank, say the Continental 
and Commercial, is short in its reserves and goes to the Reserve Asso- 
ciation with ten millions in commercial paper for discount. The Reserve 
Association pays for this paper with its own notes, which the Continen- 
tal and Commercial National Bank is allowed to count as legal reserve. 
Thus the ten million of gold which now counts as reserve in the vaults 
of the First National Bank and nowhere else, would under the proposed 
plan count as cash reserve in three places. It would count as full re- 
serve against forty millions of deposits in the First National Bank, as 
full reserve against ten millions of notes and ten millions of deposits in 
the Reserve Association, and as full reserve against forty millions of 
deposits in the Continental and Commercial Bank. That is, the same 
ten million dollars in gold which to-day is held as a reserve against forty 
millions of deposits in the First National Bank would under our reform 
system serve as reserve against one hundred millions of liabilities in 
three different concerns. 


It would thus seem quite clear that the Reserve Association plan 
provides for an enormous credit expansion without adequate restraints ; 
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that it hence contemplates giving us a reform measure with a viciously 
dangerous provision, and the astounding circumstance is that the Na- 
tional Citizens’ League for the Promotion of a Sound Banking System 
tacitly approves it, in its comprehensive review of the plan as published 
in the volume entitled ‘*‘ Banking Reform.’’ In several places it is mere- 
ly asserted that inflation is impossible; in a short space Mr. Hulbert’s 
criticism is answered thus: 


The fear resulting from this argument is based upon the failure to 
distinguish, on the one hand, between the possible and practicable ex- 
pansion of loans; and, on the other, between the kind of loan expan- 
sion which results in inflation and that which does not so result. The 
above calculation measures the extent to which the National Reserve 
Association might possibly increase accommodations to the commerce 
of the country, but it is no measure of the extent to which it would be 
practicable to increase loans under given conditions. 

If the crops of the country and the output of our mines and factories 
and the incomes and corresponding consumption power of our people 
should increase in proper proportions to each other to such an extent 
that the increased volume of exchanges would require for their execu- 
tion the degree of expansion of loans and deposits indicated in the above 
calculations, such expansion would take place; and it would carry with 
it no inflation and be in no sense dangerous, because in this increased 
volume of exchanges the purchases and sales would offset each other 
on the books of the banks just as readily and easily as would be the case 
inasmaller volume ofexchanges. It is not the magnitude of the number 
of items in the debit and credit accounts of banks that is significant in 
this connection, but the balance between the two, and that balance may 
be just as readily struck when the number is large as when it is small. 
For instance loans based on cotton evidenced by warehouse receipts 
could be increased in the autumn toa sum equal to the amount of the 
crop without resulting in expansion. 

As has been shown in previous paragraphs, the striking of the bal- 
ance is the important thing, and to this end the primary consideration 
from the banking standpoint is the differentiation between commercial 
and savings deposits and the fixing of the relation between the amount 
of commercial and investment .paper purchased in accordance with the 
proportion between their magnitudes, modified by the capital and sur- 
plus funds of the banks themselves. 

But it may be asked, how can the banks be induced or compelled to 
observe such distinctions and to shape their practices accordingly ? So 
far as supplying inducements is concerned, the National Reserve Asso- 
ciation will be a mighty force. Since it will take commercial paper only 
and will create a national and international market for it, the banks will 
be obliged to make the distinction above mentioned and will have the 
strongest possible motive for shaping the practices of their customers 
accordingly. As an aid to this end they will be able to offer them the 
inducement of lower rates on such paper. 

So far as compulsion is concerned, the necessity of constantly liquidat- 
ing the book credits banks create will be auite adequate. If a bank 
makes the mistake of creating too great a volume of credits against in- 
vestment securities, it will find itself speedily checked up by adverse 
clearing-house balances and the presentation of checks for encashment, 
which demands it will find difficulty in meeting, even through access to 
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the National Reserve Association, because of the very shortage of com- 
mercial paper which lies at the basis of the trouble. 

The effective restraint of banks under such conditions will be accom- 
plished by the clearing and redemption facilities before described. So 
long as the checks and sight drafts issued in these credit operations are 
speedily returned to the banks against which they are drawn and the 
notes issued by the National Reserve Association are constantly and 
regularly returned to it for redemption, there can be no inflation or over- 
expansion of loans. It is, therefore, with the perfection or imperfection 
of these features of the plan that the question of inflation is primarily 
connected. 


This is a very scholarly argument, and would be conclusive if the 
premises were entirely correct. Even as it stands it will impress most 
readers as conclusive. The last sentence begs the question, and then 
leaves it in the air. 

It is unquestionable that an expansion of credits based upon paper 
representing actual commodities is a sound and wholesome expansion, 
and that contraction follows automatically with the maturity of such 
paper; hence such expansion would in no sense be dangerous. It is 
also true that the Reserve Association plan is designed to facilitate such 
transactions. 

But the argument overlooks the fact that a very large proportion of 
the credits is at present based upon paper of other kinds including the 
speculative class. The expansion of these credits is in no wise restrain- 
ed but actually promoted by the plan. As has already been pointed out, 
there is nothing to prevent a bank from obtaining rediscounts of com- 
mercial paper and using the proceeds for other purposes. The liquida- 
tion of such credits does not take place automatically as in the case of 
true commercial paper. Thetendency to over-expansion, which brought 
about the troubles of 1907, is not removed; the pressure upon banks 
for such accommodations will not be opposed by the resisting force now 
provided by the reserve laws, since the gates are opened wide. 

While it is true that Mr. Hulbert’s calculation gives the potentia/ ex- 
panding power, and that this may never be fully availed of, it certainly 
emphasizes the fact that the plan proposes to give the banks the power 
to expand in the measure indicated, in addition to their present power. 

To a very large degree the inducements of lower rates charged by the 
Reserve Association will act as a stimulant. 

There is nothing to be gained by blinking facts. Today the banks 
possess sufficient power to finance all the purely commercial operations 
of the country, if they use their power for those purposes alone; they 
possessed sufficient power to do so in the years prior to 1907, but they 
then used too great a part of their power to finance other business, based 
upon unliquid paper, and expanded to a point which resulted in the 
inability to take care of the commercial class. This fact has been over- 
looked by the League, willfully or otherwise. While the reform plan 
provides for the removal of the need for sacrificing commercial interests, 
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it does not place a curb upon, but actually encourages, the inflation of 
credits for other purposes, which, when it reaches the maximum, is of 
course the real cause of our crises. 

It is to be regretted that the Citizens’ League so strongly favors the 
Monetary Commission plan that it cannot treat this crucial question more 
discriminatingly. 

When Mr. Aldrich presented his revised pian in October last, his 
omission to note this defect was perhaps excusable; the same oversight 
by the Monetary Commission in its report in January might perhaps 
also be excused, since expediency governed its action : but the attitude 
of the League is quite a different matter. It has had the defect fully 
exposed and is assumed to be devoted to the education of the general 
public from a strictly unbiased stand-point. It is supposed to have a 
staff of paid experts to promote that education; yet it fails to meet this 
question, which is of paramount importance to the public, fairly and 
squarely. This naturally creates doubt as to the sincerity of the league’s 
propaganda, which is certainly deplorable. 


FARMERS’ CREDITS. 


Following the expressed policy of the Administration of President 
Taft which was embodied in orders to our representatives abroad,reports 
on land and farmers’ credit systems in European countries have begun 
to come in. 

The first one was from Ambassador Guild in Russia, where a co-op- 
erative credit system exists, supported by the Government through the 
Imperial Bank which is also state property. Nearly $40,000,000 has 
thus been advanced to provide capital for little local societies, at 5 per 
cent. The sotieties loan to members, at from 8 to 12 per cent. for from 
one to three years ; loans up to $150 require no security; up to $500— 
the maximum—land or products are used as security. The average 
loan is $50; proceeds are used for current expenses, purchase of live 
stock and machinery, and for improvements. Evidently this system is 
not adaptable generally in this country. 

Ambassador Leishman in Germany reports on the Raiffeisen co-op- 
erative banks. These were organzed years ago in the several commu- 
nities, working capital being furnished by members, or by loans from 
banksand others. Atpresent they also have foundation capital; but over 
88 per cent. of the means come from members of the communities, who 
deposit their savings. The outcome was acentral organization of groups 
of the local banks in each province, and of two national associations, 
whereby surplus funds in one province could be made available in an- 
other where needed. There are 23,000 local societies thus federated, 
and the central banks show a business (1909) of more than $1,500,000,000. 
No details are given, but the average cost of operation per society in 
1909 was only $153.12. It is the most brilliant example of the success of 
co-operation in money-lending, but again hardly adaptable to conditions 
here except in relatively few localities. 
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VII. PRESENTMENT FOR PAYMENT (Continued). 


$ 36. Waiver of Presentment for Payment (Continued). 
§ 37. What Constitutes Payment in Due Course. 


§ 36. Waiver of Presentment for Payment (Continued). It has 
been previously stated that a drawer or endorser may by his actions im- 
pliedly waive presentment for payment. The question whether or not 
there has been a waiver is one which must be determined under the 
facts of each case asit arises. A number of decisions involving implied 
waiver of presentment have already been considered. A few others re- 
main, which should be referred to at this point. 

Where a note was presented to an indorser a short time before its 
maturity, and he promised that if the note were ailowed to run he would 
pay it whenever payment was called for, it was held that the indorser 
thereby waived presentment for payment. Hale v. Danforth, 46 Wis. 
554. The conduct of the indorser clearly indicated that he did not ex- 
pect presentment to be made and was calculated to induce the holder to 
neglect to make presentment. 

As between the holder of negotiable paper and prior parties thereto, 
it is well settled that the insolvency or bankruptcy of the maker or ac- 
ceptor will constitute no excuse for want of demand. And the rule is 
the same whether the maker or acceptor becomes insolvent between the 
time of indorsing the note and its maturity, or is insolvent before and 
at the time of the indorsement, and his insolvency is known to the in- 
dorser when he puts his name upon the:note. The reason is to be found 
in the stringency of the rule requiring demand, coupled with the fact 
that it is possible that the note may still be paid with the assistance of 
friends, or otherwise. Bassenhorst v. Wilby, 45 Ohio 333. In another 
decision it was said: ‘‘The ground upon which: this doctrine rests is 
said to be that it is part of the implied obligations of the contract to make 
due presentment, and give due notice of dishonor of the bill, to fix the 
liability of the drawer, and secondly, that notwithstanding the failure, 
it cannot be definitely ascertained, without presentment for payment, 
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that the bill will be dishonored, as through friends, or resources unknown 
to others, the principal party may derive means for payment.’’ 

In considering the liability of an indorser where no presentment 
had been made. Mr. Justice Ingraham, of the Appellate Division of 
the New York Supreme Court, said, in the case of Moore v. Alexander, 
63 N. Y. App. Div. 100, 71 N. Y. Supp. 420: ‘‘It is only when, be- 
cause of some act of the indorser, non payment by the maker and a fail- 
ure of notice to the indorser cannot possibly operate to the injury of the 
latter, that the omission is excused. The mere fact of the insolvency 
of the maker is not enough. * * The fact which would excuse this pre- 
sentation must, as I understand it, be some act in which the indorser 
participated by reason of which the knowledge of the fact that the 
maker would not pay the bill could be of no benefit to him.’’ 

But the fact of the insolvency of the maker or acceptor may be an 
important element in determining whether or not there has been an im- 
plied waiver. 

In a New York case, a corporation made its promissory note payable 
to the plaintiff and caused it to be indorsed by the defendant, who was 
the president of the corporation, before it was delivered to the plaintiff. 
Before the note matured the corporation filed a voluntary petition in 
bankruptcy. The defendant participated in this bankruptcy proceeding. 
In an action against the defendant as indorser of the note he defended 
on the ground that the note had not been presented for payment. It 
was held that the president, having knowledge of the facts, including 
the inability of the corporation to pay the note, had impliedly waived 
presentment for payment within the provisions of the Negotiable In- 
struments Law. J. W. O’Bannon Co. v. Curren, 129 N. Y. App. Div. 
90, 26 B. L. J. 122. 

In another instance a firm gave a note which was indorsed by one of 
the partners. Shortly before the note matured the indorser consulted 
with the holder of the note with reference to the making of an assign- 
ment by the firm and the partners for the benefit of creditors, stating 
their insolvent condition and the inability of either the firm or himself 
to meet the note at maturity. Asa result of this conference an assign- 
ment was made before the maturity of the note. It was held that under 
the statute these circumstances amounted to a waiver of presentment. 
In re Swift, 106 Fed. Rep. 65. 

Presentment may be waived after the time for presenting has passed, 
as well as before such time has arrived. Byt, to waive presentment after 
the time for presentment has passed, the indorser must act with full 
knowledge of the tacts releasing him from liability. State Bank of St. 
Johns v. McCabe, 135 Mich. 479. 

But, if the indorser has knowledge of the facts at the time of waiv- 
ing presentment, it will not aid him to show that he did not understand 
the legal import of the facts and did not know that they released him 
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from liability. Toole v. Crafts, 193 Mass. 110. In this case it appeared 
that the defendant had indorsed a promissory note payable on demand. 
More than four years later, after the time for making a demand on the 
maker sufficient to charge the indorser had passed, the indorser signed 
a waiver of ‘‘demand, notice and protest’’ on the back of the note. The 
defendant contended that, at the time he signed the waiver, he was not 
aware that he had been freed from liability on the note. But the court 
ruled that, if he knew the facts which released him, his ignorance as 
to their legal effect would not save him from the consequences of his 
waiver. 

§ 37. What Constitutes Payment in Due Course.—To effectually dis- 
charge the person liable on a negotiable instrument from liability there- 
on the instrument must be paid in due course. Section 148 of the Ne- 
gotiable Instruments Law is declaratory of what amounts to a payment 
in due course. It read as follows: 

‘“Payment is made in due course when it is made at or before ma- 
turity of the instrument, to the holder thereof, in good faith, and with- 
out notice that his title is defective.’ A payment which does not meet 
the requirements of this provision does not discharge the person mak- 
ing payment from liability upon the instrument. He can be compelled 
to pay the instrument over again at the instance of the person right- 
fully entitled to receive payment. There are many instances where 
such a liability has been imposed upon the maker of the note or the ac- 
ceptor of a bill. The trouble with the payment is usually found to be 
that it is made before maturity without taking up the instrument, thus 
enabling the holder to transfer it to a bona fide purchaser or that the 
payment is made to one who is not actually the holder, as where pay- 
ment is made to the payee of a note after he has endorsed it to another 
party for value. 

Negotiability being established ,there results the rule that the debtor’s 
duty is to pay to the person who owns the note at the time of payment, 
or to an agent of such person actually authorized to receive payment. 
No payment to any other person can be of any effect unless made in 
reliance upon the actual possession of the note, or upon words or acts 
of the owner so unambiguously declaring the authority of such other 
person to receive payment as to estop the owner from denying such 
authority. Possession of a negotiable instrument is generally the sole 
adequate evidence of apparent authority to collect upon which the deb- 
tor has any right to rely, or upon which he can without negligence rely. 

This rule has been held sufficient to deny efficacy to such acts 
as permitting collection of interest, or even prior installments of prin- 
cipal, which, in relation to other business not involving collection of 
negotiable paper, might well suffice to establish apparent agency. Com- 
mercial paper has always been favored in the law, not less for the ulti- 
mate benefit of the giver than of the holder, and the rule just referred 
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to is in line with that policy. It is so simple, and, once understood, 
furnishes so easy and sure a means for both debtor and owner to pro- 
tect themselves against unauthorized acts of others, that it ought not 
to be weakened or confused. The holder can always be safe by retain- 
ing the instrument in his possession; the debtor, by refusing payment 
without actual presentation. It is justified in application to negotiable 
paper distinctively from other property by the very dominant feature 
of easy and probable transfer at any moment, so that what may be true 
as to ownership of such paper on one day is likely to have changed on 
the next. Of the probability of such change the negotiability of the 
paper is a continual warning. Loizeaux v. Fremder, 123 Wis. 193. 

The effect of the payment of a note before maturity and the failure 
to take up the note at the time of payment is illustrated in the case of 
Snead v. Barclift, Ala., 56 So. Rep. 592, 29 B. L. J. 155. It was held 
in this case that the maker, though he had once paid the note, could be 
compelled to pay it over again at the instance of a bona fide holder. The 
rule was expressed by the court in following language: “‘It is a gen- 
eral rule that, when the maker pays a negotiable promissory note before 
its maturity and fails to take it up, he does so at his peril. If, when 
such payment is made, the note is in the hands of an innocent holder 
thereof for value, or if, after such payment, the note is indorsed before 
maturity to an innocent purchaser for value; without notice of such pay- 
ment, such payment is, as to such owner, no payment, and such innocent 
holder for a valuable consideration is entitled to enforce its payment.’ 

Tothe same effect is the case of Butler, Stevens & Co. v. Barnes, 
Ga., 69 S. E. Rep. 923, 28 B. L. J. 415, where it was held that where 
the maker of a negotiable promissory note paid it to the original payee, 
without requiring the production and surrender of the note, he was liable 
to pay it again to an innocent holder, who acquired title to it in good 
faith and for value before maturity, unless the payee was the holder’s 
general agent for the collection of the note and had special authority to 
collect it, or the money collected thereon in fact reached the hands of 
the holder of the note. And in the case of Vance v. Bryant, N.C., 
74S. E. Rep. 459, 29 B. L. J. 520, it was held that where payments are 
made to the payee of a promissory note after it has been indorsed for 
value and before maturity without entering such payments on the note 
the claim of the bona fide indorsee is not thereby affected. 

In Trustees v. Lewis, 34 Fla. 424, an action was brought on interest 
coupons, representing interest on bonds of the Florida Railroad Company. 
After declaring the coupons to be negotiable instruments the court said: 
‘“ Where a negotiable bill or note is paid before maturity, it is especially 
important that it should be surrendered to the payor, so that further 
negotiation may be prevented; for in such case if payment is made to 
the original payee and the note is not surrendered, but has been already, 
or should afterwards be,transferred,before maturity ,to a bona fide holder 
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without notice, such holder can recover thereon against the maker not- 
withstanding such payment to the original payee.’’ 

Where a note secured by mortgage is paid before maturity, without 
taking up the papers the transferee thereof is protected. In the case of 
Watson v. Wyman, 161 Mass. 96, it appeared that A gave to B a note 
secured by a mortgage. Before maturity A gave B a new mortgage in 
satisfaction of the original note and mortgage, but left the original note 
and mortgage in B’s hands. B afterwards assigned the original mort- 
gage and indorsed the note secured thereby to C, and on the same day 
sold the new mortgage to D. It was held that D could not maintain an 
action to cancel the original mortgage. 

In Scott v. Taylor, Fla., 58 So. Rep. 30, 29 B. L. J. 525, the maker 
of a note secured bya mortgage paid it to the payee at a time when the 
note and mortgage had been assigned to a third party. It was held 
that the maker was liable to the third party, and it was further held that 
the fact that the note was payable at the office of the payee was imma- 
terial. 

In the opinion it was said:. “‘ The defendant knew that he had 
made and delivered to D. Hale Wilson a negotiable promissory note that 
was transferable by indorsement to another, and yet, without inquiring 
as to such transfer and without production of the note and mortgage, he 
paid the amount due upon such note to Wilson, the original payee, when 
such note had been transferred to the complainant and was then held and 
owned by her, and without any delegation of authority from her to said 
Wilson either express or implied to receive such payment. Under these 
circumstances, such payment to Wilson was unauthorized and the con- 
plainantis not affected thereby. There is no merit inthe contention that 
the conditions expressed in the mortgage rendered note nonnegotiable. 
Neither is there anything disclosed by the circumstances set forth in the 
pleadings from which it can legally be implied that Wilson was author- 
ized to act as agent for the complainant in receiving payment of this 
note from the defendant.’’ 

In Marling v. Nommensen, 127 Wis. 363, it appeared that the owner 
of real property executed.a note and mortgage thereon and later sold 
the property. The amount of the mortgage was paid to the mortgagee, 
but he had in the meantime transferred the note and mortgage without 
the knowledge of the owner or purchaser of the property. The mort- 
gagee excused his failure to produce the note and mortgage by saying 
that he would have them ina few days. But, he later absconded, a de- 
faulter. 

In the opinion it was said: ‘* The maker of a negotiable promissory 
note can satisfy it only by payment to the owner at such time, or to such 
owner’s authorized agent. If the recipient of the money is not actually ° 
authorized the payment is ineffectual, unless induced by unambiguous 
direction from the owner or justified by actual possession of the note. 
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This rule applies generally to all negotiable paper independently of the 
existence of any mortgage or other security. 

But it was held that the person to whom the mortgagee transferred 
the note and mortgage could not foreclose the mortgage for the reason 
that she was estopped by her failure to record the assignment. 

Gosling v. Griffin, 85 Tenn. 737, is a case where a note was trans- 
ferred by the payee as collateral and afterwards, but before maturity, 
paid tothe payee. The defendant executed his note to the order of Pol- 
lard & Co., for $598, payable 30 days after date. Pollard & Co. indorsed 
the note and delivered it to the plaintiff as collateral security for a debt. 
After the date of the note the defendant delivered a quantity of flour 
and meal to Pollard & Co. in payment of the note, the defendant hav 
ing no knowledge that the note had been transferred to the plaintiff. 
At maturity the defendant refused to paythe note and the plaintiff brought 
this action. 


It will be noticed that the payment of the note in this instance was 
made after its transfer to the plaintiff and before its maturity. In hold- 
ing that the plaintiff was entitled to recover, notwithstanding such pay- 
ment, the court said: ‘‘ The indorsement and delivery of negotiable 
paper as collateral security for pre-existing indebtedness is a transaction 
of daily occurrence in all commercial communities. It is a legitimate 
use of such paper,and if the person so receiving it does not become thereby 


a holder for value and in due course of trade, according to the law 
merchant, so as to cut off all defenses he is certainly entitled to protec- 
tion, as against payments made or equities arising between the maker 
and indorser after the date of such transfer. The business of mercantile 
communities is to a great extent transacted through the medium of bills 
of exchange or promissory notes ; and this free circulation of such paper 
is a matter of too much importance to be restricted by adhering to an 
adjudication not founded upon principle nor supported by authority. 
Our decisions have gone sufficiently far in holding that negotiable paper, 
transferred in payment of a pre-existing debt or as collateral security, 
is subject to all equities or defenses existing against the paper at the 
time of its transfer ; and we are unwilling to extend the principles of 
these decisions so as to let in defenses arising after such transfer.’’ 
The court would have less difficulty in arriving at the same concilu- 
sion under the Negotiable Instruments Law, for it is there expressly 
provided that a pre-existing debt constitutes a valuable consideration. 


(To be Continued.) 





This Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DEPOSIT IN TWO NAMES. 


Holman v. Deseret Savings Bank, Sapreme Court of Utah, May 10, 1912. Rehearing denied June 25, 1912. 
124 Pac. Rep. 765. 


A savings bank depositor had her account changed so that it read ‘‘in account 
with Carrie S. Eslinger or Helen M. Holman,” the party first named being the de- 
positor. The depositor stated at the time that she wished it fixed so that in case of 
her death Mrs. Holman could draw the money. On the following day the depositor 
made her will in which she referred to other deposits, but not to the one in question, 
and shortly thereafter she left home on an extended visit. The pass book was de- 
livered to Mrs. Holman. After the depositor’s death Mrs. Holman brought suit 
against the bank. It was held that the evidence did not establish that the depositor 
had madea gift of the deposit to Mrs. Holman or had made her joint owner thereof. 
It did not appear that the deposit was not made in joint form merely as a matter of 
convenience. 


Action by Helen M. Holman against the Deseret Savings Bank 
and another. From a judgment for defendants, plaintiff appeals. 
Affirmed. 

Frick, C. J. The appellant brought this action to recover a de- 
posit in the Deseret Savings Bank, one of the respondents, amount- 
ing to $498.71, which, it was alleged, was a gift to her from one Car- 
rie L. Eslinger, deceased. 

The controlling facts established bythe evidence are, in substance 
as follows: 

The appellant and said Carrie L. Eslinger, deceased, the latter 
being a married woman, on the 21st day of June, 1907, and for about 
24 years prior thereto, were friends and residents of Salt Lake City. 


Note:—For other decisions see Bankrxe Law Journal Digest, § 175. 
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On said date the appellant and Mrs.Eslinger went to the Deseret Sav- 
ings Bank aforesaid in which Mrs. Eslinger had a certain sum of 
money on deposit. Said saving bank is not engaged in commercial 
banking, and the deposit was entered in a passbook issued by the 
bank for that purpose, and the account was entered in such book as 
follows: ‘*‘The Deseret Savings Bank in account with Carrie L. 
Eslinger, Eva Z. Dean.” Mrs. Eslinger presented the passbook to 
the cashier,and requested that the account asit then stood be changed. 
The cashier received the book and accordingly changed the account 
by transferring the same from the old book to a new one in which 
the account was entered in the following form: ‘‘ The Deseret Sav- 
ings Bank in account with Carrie L. Eslinger or Helen M. Holman.” 
When Mrs. Eslinger presented the passbook and requested that the 
account be changed as aforesaid, what occurred at that time is tes- 
tified to by the cashier in the following words: ‘‘ Mrs. Eslinger 
came in with the book of the same number with this which was then 
in the name of Carrie L. Eslinger and Mrs. Dean, and requested 
that the old book be changed so that it was to be made payable either 
to Carrie L. Eslinger or Mrs. Helen M. Holman, stating at thetime 
that she wished it so fixed that, in case of her death, Mrs. Helen M. 
Holman could draw the money, and she wished her to have it.”” The 
cashier also testified that he told the woman at the time the deposit 
was changed as aforesaid that in the form it was made by present- 
ing the passbook either one could withdrawn the money either before 
or after the death of either of them. He also stated that such was 
the effect of the deposit while it was in the names of Mrs. Eslinger and 
Mrs. Dean but, as the cashier remembered the fact, nothing was said 
by Mrs. Eslinger when the deposit was made in Mrs. Dean’s name 
that sre intended Mrs Dean tohave the money. From whatis said 
by the cashier it seems that, so far as the bank was concerned, the 
only change that was affected by changing the account as aforesaid 
was to substitute the name of Helen M. Holman for that of Eva Z. 
Dean. The record discloses no other express statement or declara- 
tion by Mrs. Eslinger from which one could deduce the fact that she 
intended the transaction as a gift inter vivos. There are some cir- 
cumstances, however, from which this inference might be drawn. 
For example, on the day following the foregoing transaction, Mrs. 
Eslinger made her will in which she made no less than 28 specific be- 
quests to 14 different persons of whom Helen M. Holmanisone. In 
said will she refers to some money on deposit in another bank, but 
says nothing about the moneyin question. Again, according to the 
testimony, the passbook was given to or left with Mrs. Holman, and 
she had it when Mrs. Eslinger died, in November, 1907. Upon the 
other hand, it is also true that at the time the account was changed 
‘Mrs. Eslinger intended to go, and on the second day thereafter did 
go, to Pueblo, Colo., for an extended visit with some relatives. At 
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that time she was in ill health, and suffering with some disease of the 
kidneys from which she died in the November following. She may 
then have been induced to change the account for the purpose of 
making it possible for her friend Mrs. Holmon to draw the money 
as her agent or trustee in view of the fact that Mrs. Dean had died, 
as appears from the evidence; that is, she may have made the deposit 
in the form it was made as a matter of business convenience, and not 
with the intention of makinga gift. If the latter view be indu'ged, 
then the placing of the passbook into the possession of Mrs. Holman 
may be explained upon other grounds than that a gift of the fund 
was intended by giving her the passbook. There are also some other 
facts and circumstances in evidence, and, when all are considered, 
there is nothing from which a clear intention to make a gift of the 
deposit on the part of Mrs. Eslinger can be deduced. 

After making findings in accordance with the foregoing facts, the 
court, upon the question of whether Mrs. Eslinger intended to make 
a gift, foundas follows: ‘‘ That atthe time of said Carrie L. Eslinger 
said savings deposit book was in the possession of said plaintiff Helen 
M. Holman and had been so in the possession of said Helen M. Hol- 
man before the death of said Carrie L. Eslinger, but such possession 
was not delivered by said Carrie L. Eslinger with the intent to part 
with her rights or interest therein, or to relinquish her contro] over 
said deposit, and the said Carrie L. Eslinger up to the time of her 
death still retained control over said deposit and said deposit book, 
and did not give or deliver to plaintiff said deposit book or said de- 
posit absolutely or unconditionally, or in order to make the plain- 
tiff a gift of said amount so deposited, aad neither said book nor said 
deposit is the property of or belongs to plaintiff.” Appellant’s coun- 
sel insists that the findings, conclusions of law and judgment are 
erroneous, and he states the grounds of his contentions as follows: 
‘* Because, first, the plaintiff and Carrie L. Eslinger were joint ten- 
ants or joint owners and under the rule of law governing joint ter- 
ants it belongs to the survivor; or, second, the gift was complete 
and title was vested in the plaintiff. All the requirements of a gift 
inter vivos were complied with.” 

Quite a number of definitions of what constitutes a gift inter vivos 
are given in 4 Words & Phrases, pp. 3091, 3092, in which is one taken 
from the case of Liebe v. Battman (Or.) 54 Pac. 662, which in our 
judgment is as complete a definition as is usually found in the books. 
The definition there given is as follows: ‘‘ Gifts inter vivos have 
no reference tothe future, and gointo immediate and absolute effect. 
To constitute such a gift, the donor must be divested of, and the 
donee invested with, the right of property in the subject of the gift. 
It must be absolute, irrevocable without any reference to its taking 
place at some future period. The donor must deliver the property, 
and part with all present and future dominion over it.” Assuming 
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competent parties, we think the foregoing is a correct statement of 
the elements that are necessary to constitute a valid gift inter vivos. 
Surely no one will seriously contend that the arrangement between 
Mrs. Eslinger and Mrs. Holman testified to by the cashier constituted 
an executed gift intervivos. Nor can it be assumed from anything 
that was said or done by Mrs. Eslinger that she manifestly intended 
to divest herself of the title to the money on deposit, and to vest the 
title thereof in Mrs. Holman. Ali that can’be affirmed with any de- 
gree of certainty in that regard is that it is pcssible that Mrs. Eslinger 
either intended to make a gift of the whole of the deposit to Mrs. 
Holman, or that she intended to create a joint tenancy, whereby 
she and Mrs. Holman should be joint owners of the money on deposit 
with the right of either to draw upon it during life and the survivor 
to take any remainder that might be left in the bank on the death 
of the other joint owner. The mere fact that it was understood as 
the cashier testified that either Mrs. Eslinger or Mrs. Holman had 
the authority to withdraw the whole or any part of the deposit en- 
tirely destroys the theory of a completed gift of the whole fund. 
True, Mrs H>Iman had the passbook, but it must be assumed that 
she had it only for the purpose of making effective the arrangement 
that either one could draw upon the deposit by presenting the pass- 
book at the bank. Under the arrangement testified to by the cash 

ier, either one was entitled to obtain the passbook from the other 
on demand. While this may not have been expressed, it is clearly 
implied from the fact that it was intended that either could draw 
upon the fund in the bank by presenting the passbook. It should 
also be kept in mind that no reason is disclosed by the evidence why 
the deposit could not have been claimed as a gift by Mrs. Dean or 
her heirs upon the same grounds that it is now claimed to be one by 
Mrs. Holman. /gain, it is quite clear from Mrs. Eslinger’s con- 
duct that she did -ot consider the deposit when placed in the name 
of Mrs. Dean a gift:to her, yet it was the same in form as it was 
when Mrs. Holman was substituted for Mrs Dean. We areclear that 
the transaction did not constitute a gift inter vivos of the whole 
fund. 

Counsel, however, vigorously contends that the transaction be- 
tween Mrs. Eslinger and Mrs. Holman constituted a gift by the form- 
er to the latter of an undivided moiety in the fund, and they thus be- 
came joint tenants thereof with all the rights and incidents pertain- 
ing to that relation, including the right of the survivor to take the 
whole or such part of the fund as should remain in the bank at the 
death of the other. In this connection counsel contends that, where 
a fund is owned jointly by two which is placed on deposit in their 
names as joint tenants, it follows as a matter of course that either 
has the right to draw upon it if it is deposited for that purpose, and 
that in order todo so either is entitled to the passbook,.and hence the 
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possession of such book is not necessarily controlling, nor dces the 
fact that the owner has the book necessarily destroy the inference 
that a gift was intended by making deposit as aforesaid. In support 
of the foregoing contention, counsel has referred us to quite a num- 
ber of cases. In many of them it is held that where money is placed 
on deposit in a savings bank by the owner thereof in the joint names 
of himself and another, and he delivers the passbook to such other, 
such a transaction in connection with other facts ard circt mstarces 
showing the iutention of the owner of the money to makea gift may 
constitute a gift inter vivos, and it may also make the parties in 
whose names the deposit is made joint tenants, including the right 
of the survivor totake the whole. Among the cases illustrating the 
foregoing doctrine we refer to the following: McElroy v. National 
Savings Bank, 8 App. Div. 192,40 N. Y. Supp. 340; Whitehead v. 
Smith, 19 R. I. 135, 32 Atl. 168; Dennin v. Hilton (N. J, Ch.) 50 Atl. 
600; Kelly v. Home Savings Bank, 103 App. Div. 141, 92 N.Y. Supp. 
578; Industrial Trust Co. v. Scanlon, 26 R. I. 228, 58 Atl. 786, 3 
Ann. Cas. 863; State Bank v. Johnson, 141 Mich. 538, 115 N. W. 
464; Garrick v. Taylor (4 De Gex.) 75 Eng. Ch. R. 159. In the case 
of Dennin v. Hilton, supra, Vice Chancellor Pitney goes thoroughly 
into the subject of joint deposits. He concedes that in all cases of 
joint deposits the controlling question always hinges upon whether 
the owner of the money intended to make a gift, or whether the ac- 
count was entered in joint form for other purposes. The Vice Chan- 
cellor also makes clear that, unless the intention to make a gift is 
expressed in writing or is clearly inferable from the acts or declara- 
tions of the alleged donor, there may always be grave doubt whether 
such a transaction shall be considered a gift or a deposit for con- 
venience. The form of the two deposits involved in Dennin v. Hii- 
ton were as follows: One was on the condition thr the ‘‘account be- 
longs to us as jointtenants * * absolute propert’ in survivor,either 
and the survivor to draw,” and the other was or condition that the 
‘*money to be paid to either party; in case of death of either one 
the survivor to draw the balance."’ The expressions that either may 
draw and that the survivor shall take the remainder, or that the 
depositors are joint owners or joint tenants, are typical and are 
found in some form in nearly all the cases where money was de- 
posited in the names of two persons. In addition to the forms cf de- 
posit there are usually also facts and circumstances shown from 
which the courts deduced the intention of the alleged donor to make 
a gift or that he did notso intend. It may be said that each case de- 
pends to avery large extent on its own facts and circumstarces. In 
all of the cases cited above the essential element, namely, the joint 
ownership or that a gift was actually intended and executed for the 
purpose of creating a joint ownership, is either clearly established 
iby the evidence or found as a fact by the trial courts. In the case at 
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bar counsel, however, assumed that the fact of joint ownership is 
established from the mere fact that the money in question was de- 
posited in the names of both Mrs. Eslinger, the owner thereof, and 
Mrs. Holman, so that either could withdraw it either during the 
lifetime of both or upon the death of one by presenting the passbook. 
While the foregoing fact may be considered as affording some evi 
dence of a gift and joint ownership, yet standing alone, and espe- 
cially when such ownership is denied, it is insufficient to establish 
either a gift or joint ownership. Naturally enough the cases are 
not in harmony as to what facts or circumstances are sufficient 
to establish joint ownership of a fund especially where a de- 
posit is made, as here, by the owner of a fund in the names of 
such owner and another. We have found no case however, where 
the facts to establish a gift or joint ownership were as meager as 
they are in the case at bar where either a gift or joint ownership 
was held to have been established. There are a number of cases, 
however, in which the facts and circumstances were much stronger 
in favor of a gift and joint ownership than they are in this case, and 
yet the courts have held as a matter of law that neither was es 
tablished. Among other numerous cases we refer to the following: 
Robinson v. Mutual Savings Bank, 7 Cal. App. 642, 95 Pac. 533; 
Harris Banking Co. v. Miller, 190 Mo. 640, 89 S. W. 629,1 L. R. A. 
(N. S.) 790; Denigan v. Hibernia Soc. 127 Cal. 137, 59 Pac. 389; 
Schneider v. Schneider, 122 App. Div. 774, 107 N. Y. Supp. 792; 
Basket v. Hassell, 107 U. S. 602, 2 Sup. Ct. 415, 27 L. Ed. 500; 
Dodge v. Lunt, 181 Mass. 320, 63 N. E. 891; Murray v. Cannon Ad 
ministratrix,41 Md. 466; Savings Bank v. Merriam, $8 Me. 146,33 Atl. 
840; Whalen v. Milholland, 89 Md. 199, 43 Atl. 45, 44 L. R. A. 208; 
In re Hall’s Estate, 154 Cal. 527, 98 Pac. 269. 

Mrs. Holman’s possession of the passbook was just as consistent 
with the theory that the deposit was made in the names of both for 
the convenience of Mrs. Eslingerin view of her conditionas that itwas 
thereby intended to make a gift to Mrs. Holman. The evidence 
showed that the deposit had been in the names of Mrs. Eslinger and 
Eva Z. Dean for more than a year before the name of Mrs. Holman 
was substituted, and in view of Mrs. Eslinger’s ill health and her 
absence, and the death of Mrs. Dean as disclosed by the evidence, it 
is only reasonable to suppose that, when the deposit was changed, 
it was done because Mrs. Eslinger was about to leave the state 
for an indefinite time, and hence for her convenience she wanted 
some one who was authorized to draw upon the fund in case it was 
needed. Mrs. Eslinger was not present to inform the court of her 
plans andintentions. All the court had before it were the facts and 
circumstances we have detailed. Mrs. Eslinger’s intention had to 
be deduced from those facts and circumstances. No doubt every 
person has a legal as well as a moral right to dispose of his property 
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in accordance with his own notions, and, so long as he complies with 
the forms of law, it is the duty of courts to effectuate his intentions 
when once ascertained. 

When such intentions are expressed, ordinarily not much diffi- 
culty is encounted in determining what they are, but when, as here, 
they must be implied the facts from which the intention to make a 
gift is to be inferred, should be clear and unequivocal, and especially 
so when the gift is claimed by a stranger after the alleged donor's 
death. While it is the duty of courts to enforce the intention of the 
owner, it is also their duty to protect his estate, against all claims 
unless established in conformity tolaw. Weare clearly of the opinion 
that the appellant has failed to establish a gift inter vivos of the 
whole deposit,and that she has also failed to prove that Mrs, Eslinger 
by making the deposit in the manner it was made thereby intended 
to have Mrs. Holman share therein as a joint tenant or otherwise. 
Entirely apart, however,from what has been said so far this case also 
comes within the rule laid down in the case of In re Hall’s Estate, 
supra, where the Supreme Court of. California, in passing upon a 
similar question, makes the following observation: ‘‘The intent of 
the alleged donor being a question of fact, the determination of the 
lower court must stand on appeal, if based upon any substantial 
evidence warranting the inference that an immediate divesting of 
ownership and dominion over the property was not intended.’’ The 
trial court found that such was not the intention of Mrs. Eslinger, 
and we do not hesitate to say that there is substantial evidence in 
the record to support the finding. Indeed, we seriously doubt 
whether the evidence would sustain any other conclusion. 


PURCHASE OF DRAFTS ATTACHED TO BILLS OF 
LADING. 


Felker v. First National Bank, United States Circuit Court of Appeals, March 29, 1912. 196 Fed. Rep. 200. 


The plaintiff bank purchased drafts attached to bills of lading and sent them to 
the defendant bank for collection, with instructions to deliver the bills of lading only 
upon payment. The defendant bank wrongfully delivered the bills before the drafts 
were paid. The drafts were later paid and the drawee immediately started suit 
against the drawer for a breach of warranty and garnished the defendant. It was 
held that the plaintiff could recover from the defendant. 


InError to the Circuit Court of the United States for the Western 
District of Arkansas. 


Action by the First National Bank of Cincinnati, Ohio, against 
W. K. Felker, doing business under the name and style of Bank of 
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Rogers. Judgment for plaintiff (185 Fed. 678), and defendant brings 
error. Affirmed. 

The First National Bank of Cincinnati acquired from the United 
States Can Company, a corporation doing business in Cincinnati, 
several negotiable drafts drawn by the latter at sight upon the Rogers 
Canning Company for the purchase price of merchandise sold by the 
drawer tothe drawee. To these drafts were attached bills of lading 
taken by the drawer from a common carrier to which the merchan- 
dise had been delivered for transportation to the purchaser. These 
drafts, with the bills of lading attached ,were forwarded for collection 
by plaintiff to the defendant who was conducting a banking business 
at Rogers, Ark., where the drawee alsocarried on its business. We 
omit further reference to the issues joined in the original petition 
with respect to the bills of lading and to the argument based there- 
on as they are superseded by the amended petition, which declared 
on the collection of the drafts by the defendant and his refusal 
to account for the proceeds. 

On presentment, or soon thereafter, the drawee paid the full 
amount of the drafts to the defendant, and forthwith instituted a suit 
by attachment in the state court against the United States Can Com- 
pany, the drawer, for an alleged breach of warranty, or false repre- 
sentation as to the quality of merchandise sold by the latter to the 
former, and garnished the defendant in this case as a debtor to the 
defendant in that case. 

The Cincinnati Bank, upon the refusal of the defendant to ac- 
count for the collections made by it, instituted this suit, alleging in 
its complaint as amended, among other things, thet it purchased the 
drafts in question from the drawer and transmitted them to the de- 
fendant who was conducting a banking business at Rogers, Ark., 
under the name of Bank of Rogers, for collection and remission of 
proceeds to it; that the collection was made by the defendant, who 
refused to account to plaintiff therefor and prayed judgment for the 
amount so collected by him. 

The defendant for his answer pleaded the institution and pendency 
of the attachment suit and his garnishment as a debtor to the de 
fendant in that suit. He also pleaded that the Cincinnati Bank, the 
plaintiff in this suit, was not the real owner of the drafts, but under- 
took their collection as agent for the United States Can Company, 
and that its right to them was subject to all the equities affecting its 
principal. 

A reply was filed putting these averments of the answer in issue, 
and the cause came on for trial before the court; a jury having been 
duly waived. The court made a special finding of facts, and among 
other things unnecessary to be detailed found that the plaintiff pur- 
chased the drafts in question from the drawer, the United States Can 
Company, one of its regular customers, and placed the full face value 
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of those drafts to the credit of the drawer's current account with it; 
that the whole amount so credited to the United States Can Com- 
pany was in the due and regular course of business checked out by 
the latter, before any question was raised as to the invalidity or in- 
firmity of the drafts. On these and_other recited facts the court 
found the issues joined, as to the ownership of the drafts in favor of 
the plaintiff and rendered a judgment accordingly. From this judg- 
ment defendant prosecutes error. 


Apvams, Circuit Judge. The assignment of errors first challenges 
the ruling adverse to the defendant upon an offer to prove the alleged 
breach of warranty or false representation in the sale of the mer- 
chandise by the United States Can Company to Rogers Canning Com- 
pany. There having been no proof that plaintiff bank was acting in 
the matter of collecting the drafts as agent for the drawer or in any 
capacity other than that of bona fide owner, there was no error in 
that ruling. 

The court found that the defendant received the drafts from the 
plaintiff for collection and actually collected them. This leaves no 
doubt of defendant’s liability under the complaint as amended except 
on the theory that plaintiff was not the real owner of the drafts, but 
was acting in the matter of their collection as agent for the drawer. 
This last-mentioned issue having been found against the defendant, 
plaintiff was on the pleadings clearly entitled to the judgment 
rendered. 

It is accordingly affirmed. 


PLEDGE OF WAREHOUSE RECEIPTS. 


Stephenville Compress Co. v. First National Bank, Court of Civi] Appeals of Texas, April 27, 1912. 
148 8. W. Rep. 335. 


Where a non-negotiable warehouse receipt is pledged with a bank for loans and 
the warehouse company delivers the cotton represented by the receipts without tak- 
ing up the receipts, the bank cannot recover from the warehouse company without 
showing that the company had notice of the fact that the receipts had been pledged. 


Action by the First National Bank of Stephenville against the 
Stephenville Compress Company and others. Judgment for plain- 
tiff, and the Compress Company appeals. Reversed and remanded 
as to appellant. 

Speer, J. This suit was instituted in the district court of Erath 
county by the First National Bank of Stephenville against Crespie, 
Roensch & Co., a corporation, the Stephenville Compress Company, a 
corporation, and John Crotty & Son Company, a copartnership com- 
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posed of John Crotty, W. E. Crotty, andC. D. Waldo. The plaintiff 
bank alleged that it had an agreement with the firm of John Crotty & 
Son Company to furnish them with money with which to buy cotton 
for the season of 1909, according to the terms of which the firm 
agreed to deliver to the bank the receipts of the defendant compress 
company and of all others to whom they might deliver cotton, with 
the intention that said receipts and the cotton which they represent- 
ed should be pledged to the bank as security for al! advances made 
by the bank to the copartnership; that the defendant Stephenville 
Compress Company issued certain receipts to the John Crotty & Son 
Company, which receipts were delivered to the plaintiff under its 
agreement with John Crotty & Son Company, such receipts stipulat- 
ing that the cotton would only be delivered upon the return of the 
receipts; that contrary to such stipulation, and to the custom of the 
country, which was pleaded, the defendant compress company wrong- 
fully delivered the cotton to John Crotty & Son Company without 
the receipts, while the plaintiff yet held them, and while the sum 
for which they were pledged was yet due and unpaid; and, there- 
fore, prayed that it have judgment against John Crotty & Son Com- 
pany for its debt and against the defendant compress company for 
the possession of the cotton, and, if that could not be found, for a 
personal judgment against it as for a conversion. It is unnecessary 
to state in detail all the pleadings of the parties. A jury trial re 
sulted in an instructed verdict in favor of the defendant Crespie, 
Roensch & Co. and a finding by the jury in favor of the plaintiff 
against the firm of John Crotty & Son Company and its individuai 
members, and in favor of the plaintiff against the defendant Stephen- 
ville Compress Company, followed by appropriate judgment, from 
which judgment the Stephenville Compress Company alone has ap- 
pealed. 

The cause was tried on December 26, 1910, and the issues of law 
submitted in accordance with the decision of this court in the case 
of Stamford Compress Co. v. Farmers’ & Merchants’ Nat. Bank, 129 
S. W. 1160, as evidenced by the following paragraph of the court’s 
charge: ‘‘ You are instructed that the alleged compress receipts, if 
they were in fact issued and delivered, entitled the holder to demand 
and receive the cotton for which they were issued, and that if in fact 
John Crotty & Son Company, defendants, were indebted to plaintiff, 
and if to secure such indebtedness they delivered to plaintiff bank 
the alleged compress receipts, and that such receipts were issued by 
defendant compress company, then that such compress receipts con- 
stituted a valid lien upon the cotton for which they were issued, and 
entitled the plaintiff to demand and receive such cotton.” Under 
the evidence in the record there was an issue as to whether or not 
the compress company had notice that the plaintiff bank held its re- 
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ceipts. The Supreme Court granted a writ of error in the Stamford 
Compress Case, and on February 21, 1912, speaking through Chief 
Justice Brown, the majority of that court held that, such receipts 
being nonnegotiable, the holder could not recover against the issu- 
ing company in the absence of notice to that company of the assign- 
ment. See Stamford Compress Co. v. F. & M. Nat. Bank, 143 S. W. 
1142. Mr. Justice Ramsey filed in that case a very able dissenting 
opinion, in which the question is more elaborately discussed and 
authorities more numerously cited than was done in the opinion of 
this court. See 144 S. W. 1130. This decision of the Supreme Court 
necessarily calls for a reversal of the present case, and the judgment 
will be reversed, and the cause will be remanded for trial in accord 
ance with that opinion. 

In view of another trial, it is proper to say that we do not think 
the plaintiff is precluded from a recovery merely because it received 
the proceeds of the sale of the Stephenville Compress Company cot- 
ton, in view of the fact that it received the money from the John 
Crotty & Son Company without knowing that such was the proceeds 
of this cotton, and in consideration of the payment surrendered to 
that firm other cotton receipts which they held as collateral to its 
loans. Its conduct, to constitute ratification or waiver, must have 
been predicated upon a full knowledge of all the facts. If, however, 
it did knowingly accept the proceeds of a sale of the Stephenville 
Compress cotton, or in any manner authorize the delivery to John 
Crotty & Son Company, then the compress company would be en. 
titled to recover as to such cotton, and would not be limited, of 
course, to the proceeds of the same, ifsuch proceeds should prove to 
be of less value than the cotton. 

The twenty-second special instruction was properly refused, be- 
cause it was both argumentative and misleading. While it is true 
the appellee bank would have to show an indebtedness against the 
John Crotty & Son Company, which was secured by a lien on the 
cotton in controversy, before it could recover against the appellant 
compress company, still it would not be required to show, as the 
charge declares, ‘‘ by a preponderance of the evidence the exact 
amount of the indebtedness,” if such indebtedness was shown to ex- 
ceed the amount for which judgment was sought against the appel- 
lant. 

The statement contained under the ninth assignment of error is 
insufficient to show error in the refusal of the charge there referred 
to, and, besides, on another trial, if the case is submitted in accord- 
ance with the opinion of the Supreme Court hereinabove referred to, 
such question can hardly arise again. 

Reversed and remanded as to Stephenville Compress Company 
alone. 
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PLEDGE OF COTTON TICKETS. 


Celeste State Bank v. Puckett, Court of Civil Anpeals of Texas, May 25, 1912. 148S. W. Rep. 331. 


A bank furnished money to pay for cotton purchased by a cotton buyer. It was 
agreed that the cotton, when purchased, would be delivered to the public weigher 
or a local ginner, and that the tickets issued therefor would be delivered to the bank 
as representing the cotton until the time of shipment. At that time the bill of lad- 
ing with a draft on the consignee was to be delivered to the bank in exchange for the 
tickets. It was held that, under these circumstances, the bank had a lien on the 
cotton, good as between the original parties and good as against all persons having 
notice, this being so whether the tickets issued were technically warehouse receipts 
or not. 


Action by the Celeste State Bank against H.D. Puckett and others. 
From a judgment granting insufficient relief, plaintiff appeals. Re- 
versed and remanded. 


Rainey, C. J. Appellant, the Celeste State Bank, brought this 
suit against H. D. Puckett, W. C. Mortimer & Co., the First National 
Bank of Celeste, and the Missouri, Kansas & Texas Railway Com- 
pany of Texas, seeking to recover from said Puckett and Mortimer 
& Co. a balance due on an account for money advanced by appellant 
to pay for cotton, against which it claims a lien and pledge, and seek- 
ing to hold said First National Bank and the railway company liable 
for the value of 19 bales of such cotton which it is alleged they as- 
sisted said Puckett to convert, thereby depriving appellant of its 
lien thereon. 

Appellee Puckett answered, alleging various errors and irregu- 
laritiesin his account, denying that he owed appellant anything, and 
pleading over against it for $189.54. Mortimer & Co. filed a general 
denial. The Missouri, Kansas & Texas Railway Company of Texas 
answered by general denial and specially answered that it had no 
notice of appellant’s lien, and that it handled the cotton in question 
in-the usual and ordinary way. The appellee First National Bank 
of Celeste answered by general denial and specially alleged that it 
did not assist in converting the 19 bales of cotton, and that it had 
no notice of appellant's lien. It further alleged that, if appellant 
had any lien, the same had been lost by permitting Puckett to have 
charge and control of the cotton, and that appellant is estopped to 
claim such lien. It also pleaded that the ticket taken up by appel- 
lant for the 19 bales in question had been surrendered to Puckett 
in exchange for his checks on the bank, and that appellant’s lien 
thereon was thereby surrendered and lost. Appellant filed supple- 
mental petitions, answering the matters alleged by Puckett and the 
First National Bank. The trial resulted in a verdict and judgment 
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for appellant against appellee Puckett for $1,444.07, and in favor of 
the other defendants; the court charging the jury to find a verdict 
for each of them. The appeal is taken alone from the judgment in 
favor of the First National Bank. 

Appellant complains of the action of the court in directing aver- 
dict for the First National Bank, and submits that ‘‘where money 
is furnished by a bank to pay for cotton purchased by a cotton buyer, 
under an agreement that the cotton, when purchased, shall be de 
livered to the public weigher or to a local ginner, and a ticket issued 
to the seller therefor, and such ticket is cashed by the bank and held 
as a representative of the cotton itself until such cotton is ready for 
shipment, and then when a bill of lading therefor is issued by a rail- 
way company, the same shall be delivered to the bank to be attached 
to a draft drawn by the buyer for the purchase price and exchanged 
for tickets covering such shipment, the bank has a lien on such cot- 
ton, good as between the parties and persons having notice and this 
is true regardless of whether the tickets issued are technically ware- 
house receipts or not.”” This is a correct proposition of law. There 
was evidence tending to show that the appellant advanced money to 
pay for the cotton under such circumstances as contended for in the 
foregoing proposition, which, if true, created a lien on the cotton as 
between appellant and Puckett and parties having notice thereof. 
Bank v. Bank, 41 Tex. Civ. App. 535, 93 S. W. 209; Portor v. Shot- 
well, 105 Mo. App. 177, 79 S. W. 728; Bank v. Railway Co., 97 Tex. 
201, 77 S. W. 410; Edwards v. Mayes, 136 S. W. 510; Gardner v. 
Bank, 54 Tex. Civ. App. 572, 118 S. W. 1146. 

It is contended by appellee that appellant waived its lien by per- 
mitting Puckett to sell the cotton and cotton seed. Under the con- 
tract between the appellant and Puckett, he was allowed todo this, 
provided he procured bills of lading therefor to deliver same to ap- 
pellant as substitutes for the tickets held by appellant for cotton 
sold. This was the usual and customary way of handling the cotton 
crop by dealers at Celeste, of which appellee had notice, at least 
there was such an issue on this point as required its submission to 
the jury. 

Appellee insists that appellant failed to produce ginner’s tickets 
for the 19 bales of cotton in controversy. The appellant introduced 
a batch of tickets claiming that the tickets for the 19 bales were in 
the lot produced, and that it had paid out money on the faith of same. 
There was an issue raised by the evidence as to the truth of this 
claim, the appellee claiming that Puckett in a settlement with ap- 
pellant had taken upthesetickets. This was a question for the jury, 
and the court erred in not submitting it to the jury. 

If the appellant held the tickets and appellee had notice thereof 
when it bought the 19 bales of cotton, it was liable for the value there- 
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of. The evidence was not such as to warrant the trial court in di- 
recting a verdict for the appellee, First National Bank. 
The judment is therefore reversed, and cause remanded. 





GIFT OF SAVINGS BANK DEPOSIT. 


Weber v. Salisbury, Court of Appeals of Kentucky, June 21. 1912. 1488S. W. Rep. 34. 


A savings bank depositor, being mortally wounded drew an order for the entire 
deposit, payable to his physician, which he delivered to the physician with instruc- 
tions to distribute the money among certain relatives. The physician immediately 
went to the bank and was told that the order was all right. But, on the depositor’s 
death the bank refused to pay. It was held that the delivery of the order was a 
sufficient delivery to constitute a valid gift causa mortzs to the physician as trustee 
and that he could recover the money. 


Action by William M. Salisbury, as trustee, against Sadie Blevins 
Weber and others. From a judgment for plaintiff, the named de- 
fendant appeals. Affirmed. 

Cray, C. Frank W. Blevins was a conductor in the employ of the 
Chesapeake & Ohio Railway Company. He was twice married. 
After the death of his first wife, he married appellant, Sadie Blevins 
Weber, who, after his death, married the second time. There was 
born of the marriage between Frank W. Blevins and Sadie Blevins 
Weber one son, who is now about 14 vears of age. About dark on 
the 23d day of February, 1909, Frank W. Blevins was shot and mor- 
tally wounded at Whitehouse, Ky. He was carried to the Kings 
Daughters’ Hospital at Ashland, Ky., where he died about 1 o’clock 
a. m.on February 25th. At the time of his death, he owned some 
real estate worth about $3,000. He also had on deposit in the Citi- 
zens’ Bank & Trust Company, of Ashland, Ky., about $2,000, and 
had other personal property amounting to a few hundred dollars. 
He also had his life insured for the benefit of his wife in the sum of 
$1,000, and carried other insurance for the benefit of his mother and 
son. From the time he was shot, but little hope was entertained 
for his recovery. On February 24th he became alarmed abuut his 
condition, and sent for Dr. Salisbury, an intimate friend. Dr. Sal- 
isbury had for a number of years practiced medicine in Ashland, and 
for a few years prior to the homicide had been engaged in various 
business enterprises. Drs. G. W. Moore and J. M. Salmon were the 
attending physicians, and Dr. Salisbury was sent for to consult with 
them. Dr. Salisbury arrived at the hospital at about 1 o’clock p. m., 
February 24th. When he first arrived, neither Dr. Moore nor Dr. 
Salmon was there. Dr. Salisbury examined Mr. Blevins, and told 
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him he could not get well. While there, Mr. Blevins requested the 
nurse to go out of the room, and to keep every oneelse out. Blevins 
then turned to Dr. Salisbury and said: ‘‘ Doc, I have some money 
down at the Citizens’ Bank, and I want you to get it, and I want you 
to give my mother one-fourth of it, my son, one-fourth of it, give my 
daughter one-fourth of it, and give my wife the remaining fourth.” 
In speaking of his daughter, he referred to Irma Salyers. Dr. Sal- 
isbury then requested him to put his request in writing and let Dr. 
Salmon and Dr. Moore, who would be there presently, witness it. 
At thesame time he told Blevins that he would do it for him. Blevins 
then said, ‘‘ I believe you will carry out what I want done.” When 
Drs. Moore and Salmon arrived, Dr. Salmon wrote out the following 
order, which was signed by Blevins and witnessed by Drs. Salmon 
and Moore. 
‘* Ashland, Ky., Feb. 24, 1909. 

‘* To the Citizens’ Bank & Trust Co., Ashland, Ky.— Please pay 
all the money which I have on deposit with you, which is something 
more than two thousand dollars, to W. M. Salisbury, who is to di- 
vide it equally between my wife,my mother, my son and Irma Salyers. 
[Signed] F. W. Blevins. 

‘‘Witnessed by: [Signed] J. M. Salmon. [Signed] Geo. W. 
Moore.”’ 

After Blevins had signed the order, he told Dr. Salisbury that 
his bank book was at home in the bureau drawer, wrapped up in 
blue tissue paper, and had the picture of his girl wrapped up with 
it. He further said: ‘‘Go get that and bring it to me, provided 
they will not accept that order.’ After getting the order, Dr. Salis- 
bury carried it to the Citizens’ Bank & Trust Company and presented 
it to Mr. Head, the cashier. Mr. Head told Dr. Salisbury that Mr. 
Blevins had on deposit about $2,015. Atthe time Dr. Salisbury went 
to the bank, it was open, and it was between 2 and 3 o’clock. When 
the order was presented to Mr. Head, he looked at it, and said it was 
allright. He said that it ought to have been written on a regular 
form, but it would be all right.” Mr. Head also inquired if Mr. 
Blevins was inimmediate danger. Dr. Salisbury told Mr. Head that 
if it was not all right he wanted to know, so that he could make it 
allright. At the same time he said to Mr. Head: ‘‘I don’t want 
this money; but if this man dies I want to know if I can get the 
money. I want to dispose of this money to the persons he wanted 
to have it.” Dr. Salisbury left the order with Mr. Head at the time 
and it was in the possession of the bank when trial took place. After 
delivering the order to Mr. Head, Dr. Salisbury returned to the 
hospital and advised Mr. Blevins that the bank had accepted the order. 
Blevins died that night about 1 o’clock, and the bank declined to pay 
the money. Drs. Salmon and Moore fully corroborate Dr. Salisbury. 

Mr. J. S. Head, the cashier of the Citizens’ Bank & Trust Com- 
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pany testifies that Dr. Salisbury called at the bank on the afternoon 
of February 24 after banking hours. According to his best recollec- 
tion, he told Dr. Salisbury that the order looked like it was all right, 
but that he could not pay it until he had seen Mr. Boggess, and that 
he could not pay it at all that day, asthe safe wasclosed. Dr. Salis- 
bury said that he did not want the money, but that he would take 
credit for it. Head then told him that he could not do that until he 
had seen Mr. Boggess. Mr. Boggess afterward came in, and, upon 
looking at the order, said he would have to see his attorney about it. 
Before Dr. Salisbury came some one telephoned Mr. Head that the 
doctor would bethere. While Mr. Head says that the bank was closed 
at the time, he admits that they frequently cashed checks and took 
in deposits after banking hours. No transfer of Blevins’ account 
was made to Dr. Salisbury. 

After Blevins’ death, Dr. Salisbury brought this action against 
the Citizens’ Bank & Trust Company individually, and against it as 
administrator of Frank Blevins. Subsequently the bank resigned as 
administrator, and its president, Mr. Boggess, was appointed in its 
stead. During the pendency of this proceeding, Sadie Blevins 
Weber, who, at the time of his death, was the wife of Frank W. Ble- 
vins, was made a party, and attacked the gift, on the ground that the 
gift was invalid, and, even if valid, was in fraud of her marriage 
rights. Judgment was rendered in favor of Dr. Salisbury as trustee, 
and from that judgment Sadie Blevins Weber alone appeals. 

The evidence in this case leaves no doubt that Frank W. Blevins 
realized that he was mortally wounded and that his end was near. 
He wished that the money on deposit with the Citizens’ Bank & Trust 
Company should be distributed equally between his wife, his son, 
his mother, and Irma Salyers. He not only indicated this by his 
parol declarations to Dr. Salisbury, his intimate friend, but by the 
written order, which he subsequently signed inthe presence of Drs. 
Moore and Salmon. At the time he did this, his mind was perfectly 
clear. So anxious was he to consummate the arrangement that he 
enjoined Dr. Salisbury to report to him whether or not the bank 
would accept the order, and, if not, to get the passbook, which was 
not in his possession, but was at his home some distance away. 

For appellant it is first insisted that Dr. Salisbury was simply the 
agent of the donor, and that, even if there was sufficient delivery 
to the agent, the title tothe property remained in him, as there was 
never any delivery to the donee. Therule is, however, that, unless 
the contrary appears, it will be presumed that the person to whom 
the delivery was made takes as the trustee of the donee. Devol v. 
Dye, 123 Ind. 321, 24 N. E. 246, 7 L. R. A. 439; Johnson v. Colley, 
101 Va. 414, 44 S. E. 721, 99 Am. St. Rep. 884; 14 Am. & Eng. Enc. 
of Law, p. 1061; Varley v. Sims, 100 Minn. 331, 111 N. W. 269, 8 L. 
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R. A. (N. S.) 828, 117 Am. St. Rep. 694, 10 Ann. Cas. 473. While 
it is true that in a sense Dr. Salisbury was the donor’s agent, yet 
he was likewise the trustee of the donees, to carry into effect the 
trust imposed upon the property in question. 

The rule in regard to delivery is that there must be an actual, 
constructive, or symbolical delivery of the property in question, in 
order to make it a valid gift causa mortis. This, however, does not 
always mean that there must be the manual transfer of the property. 
The rule is that the delivery must be according to tke nature of the 
thing, and actual delivery, so far as the subject is capable of deliv- 
ery. If actual delivery be impracticable, then there must be some 
act equivalent to it. Brown v. Brown's Adm’r, 4 B. Mon. 535. In 
this case the money was not in the donor's possession, but was in the 
bank. He did not even have his passbook with him. Therefore he 
made the only delivery of the money that he could make under the 
circumstances. But it is insisted that the order in question was mere- 
ly acheck, which was not paid or accepted by the bank, and was there- 
fore revoked by the donor’s death. We are not inclined, however, 
to apply the technical rule in regard to checks, for the purpose of de- 
feating a donor’s intention. Strictly speaking, the order was not a 
check. It was not negotiable; it was not for a sum certain. The 
order was something more than a mere check. It was not only an 
order on the bank to pay the money to Dr. Salisbury, but appointed 
Dr. Salisbury trustee to carry out the intention of the donor. We 
do not attach any great importance to the fact that the bank did not 
make an assignment of the deposit on its books. The cashier's re- 
collection of the transaction seems to be somewhat vague and un- 
certain. He evidently stated to Dr. Salisbury that the order was 
all right. He admits having said that it looked all right. The ex- 
act words which he used to Dr. Salisbury were sufficient to cause the 
latter to return to the donor and tell him that the order was all right. 
Under these circumstances, we conclude that there was an equitable 
assignment of the funds to Dr. Salisbury, in trust for the four donees. 
Having received the order and kept it in his possession, and having 
assured Dr. Salisbury that the order was all right, the purpose of the 
donor will not be defeated by the bank’s subsequent refusal to trans- 
fer the funds on its books to Dr. Salisbury. 

When we consider the size of the donor's estate, and the fact that 
his wife was made the donee of one-fourth of the gift, and that the 
donor had his life insured for her benefit in the sum of $1,000, which 
is one-half, or all that she, under the statute, would have been en- 
titled to, of the funds in question, we see nothing in the facts of this 
case from which it could be reasonably inferred that the donor, by 
the gift in question, intended to perpetrate a fraud on his wife. 

Judgment affirmed. 
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SALE OF FORGED NOTE AND MORTGAGE HELD BY 
BANK AS COLLATERAL. 


Zwickel v. American Savings Bank and Trust Co., Supreme Court of Washington, June 26, 1912. 124 Pac. 
Rep. 336. 

A bank loaned money on a note secured by a second note and mortgage. The 
bank had notice of facts which should have put it on inquiry as to the genuineness 
of the collateral note and mortgage. Before the maturity of the note on which the 
loan was made the bank sold the collateral note and mortgage to the plaintiff. It 
was held that, upon discovering that the note and mortgage were forgeries the plain- 
tiff could compel the bank to refund the money which he paid to it. 


Department 2. Appeal from Superior Court, King County; Mit- 
chell Gilliam, Judge. 

Action by Charles Zwickel against the American Savings Bank 
& Trust Company. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 

FuLLerton, J. Some time in June, 1910, one D. A. Hatfield and 
one D. M. Peeples borrowed from the appellant, American Savings 
Bank & Trust Company, the sum of $500, executing a joint note to 
evidence the same. At the same time, and as collateral security for 
the payment of the note, Hatfield assigned to the bank a note pay- 
able to himself for $1,509 secured by mortgage on certain real prop- 
erty purported to have been executed by A. A. Campbell and Laura 
H. Campbell. When the note to the appellant bank was about to 
mature, Peeples sought to find a purchaser for the collateral note 
and mortgage. He took up negotiations with the respondent through 
his agent Holland, and succeeded in selling the same to the respond- 
ent for practically the face value of the note. In consummation of 
the sale Holland paid to the appellant bank bya certified check the 
amount due on the note of Hatfield and Peeples, and took from the 
bank an assignment of the collateral note and mortgage, and paid to 
Peeples the difference between the amount paid on the bank’s claim 
and the amount he had agreed to pay for the note and mortgage. 
This transaction was had on September 15, 1910. Later on the same 
day Holland discovered that the note and mortgage were forgeries. 
He thereupon sought out Peeples and secured a return from him of 
the sum paid him as part of the purchase price of the note mort- 
gage, and made a demand upon the bank for the sum received by it, 
offering at the same time to return toit the note and mortgage. The 
bank refused to return the money, whereupon this action was be- 
gun to recover it. The action was tried in the court below without 
the intervention of a jury, and resulted in a judgment in favor of 
the respondent. The bank appeals. 

The trial court rested its judgment on the finding that the bank 
knew, at the time it assigned the note and mortgage to the respon- 


Nore :-—For other decisions see BANKING LAW JourNAL Digest, § 386. 
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dent, that the same had been forged and were fraudulent, and that 
the respondent did not know of the fact, but purchased the same be- 
lieving they were genuine; finding also, that he would not have 
purchased the note and mortgage had he known the truth concern- 
ing them. The appellant attacks these findings in this court, con- 
tending that they find no support in the record; contending further 
that the evidence shows the purchase of the note and mortgage to 
have been made from Peeples and Hatfield and not from the bank. 
But we think the evidence justifies the conclusions reached by the 
trial judge. It is admitted that the bank’s officers were informed, 
prior to the time it made the assignment to the respondent, that the 
purported makers of the note and mortgage denied their genuineness 
and it appears that permission had been obtained from the bank's 
officers for an inspection of the original by the purported makers, 
and that the note and mortgage were assigned by the bank between 
the time the permission to inspect was obtained and the time appoin- 
ted for the inspection. It may be, as the officers testify, that they 
had no positive information of the invalidity of the instruments; but 
we think, nevertheless, that they had notice sufficient to put them 
upon inquiry, and that their subsequent actions with reference there- 
to must be treated as if had with full knowledge of the facts. As to 
the further contention, it may be that the legal effect of the trans- 
action was a purchase by the respondent of the note and mortgage 
from Hatfield; but the fact remains that a part of the purchase money 
was paid to the bank by respondent on the strength of his belief in 
the genuineness of the note and mortgage, that the bank knew that 
the purchase was made in consequence of that belief,and knew, more- 
over, that if the bank gained by the transaction the respondent stood 
to be defrauded of the amount of such gain. 

These facts clearly justify a recovery on the part of the respond- 
ent, and it is unnecessary to pursue the inquiry further. 

The judgment is affirmed. 


TRANSFER AND NEGOTIABILITY OF NOTE PAYABLE 
TO THE ORDER OF A OR BEARER. 


Phoenix National Bank v. Saucier, Supreme Court of Mississippi. July 1, 1912. 59 So. Rep. 91 


A note payable to the order of A or bearer is negotiable and is free from de- 
fenses in the hands of a holder in due course. Such a note may be transferred by 
delivery without the payee’s indorsement. 


Action by the Phoenix National Bank against J. J. Saucier and 
others. Judgment for defendants, and plaintiff appeals. Reversed 
and remanded. 

The appellant was plaintiff in the court below, and appellees were 
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defendants. This suit was begun by a declaration filed in the circuit 
court on a note, which is copied in the opinion. The defendants 
pleaded failure of consideration, in that the property sold was not 
as represented. 

Plaintiff's contention is that it is an innocent purchaser for value 
without notice of a note payable to bearer, and that, therefore the 
provisions of Code. § 4001, do not control. Said section provides: 
‘* All promissory notes, and other writings for the payment of money 
and other thing, may beassigned by indorsement, whether the same be 
payable to order or assigns or not, and the assignee or indorsee may 
maintain such action thereon, in his own name, as the assignor or 
indorser could have maintained; and in all actions on such assigned 
promissory note, bill of exchange, or other writing for the payment 
of money or other thing, the defendant shall be allowed the benefit 
of all want of lawful consideration, payments, discounts, and set-offs 
made, had or possessed against the same previous to notice of assign- 
- ment in the same manner as though the suit had been brought by 
the payee ; and the assignee or indorsee of any such instrument may 
maintain an action against the person or persons who may have in- 
dorsed the same, asin case of inland bills of exchange; but when 
any debt shall be lost by the negligence or default of an assignee or 
indorsee, the assignor shall not be liable on the assignment or in- 
dorsement. The assignee of a claim for the purchase money of land 
may enforce the vendor’s lien as the vendor would.” 

Cook, J. The note sued on is as follows, viz. : 

** $1000.00 

$200.00 Purvis, Mississippi, Feb. 28, 1907. 

$800.00 On October Ist, 1908, after date, for value received, we 
promise to pay to the order of ].C.Crouch & Son,or bearer, one thous- 
and dollars, at the Lamar County Bank, of Purvis, Mississippi, with 
interest at the rate of six per cent. per annum from date until paid. 
Interest payableannually. Ifsuit is brought on this note, we promise 
and agree to pay a reasonable attorney's fee. The drawers and in- 
dorsers severally waive presentment for payment, protest, notice of 
protest, and nonpayment of this note, and to secure the payment of 
this note the right is expressly waived to claim any and all exemp- 
tions allowed by the Constitution and laws of the state of Mississippi 
or any other state. J. J. Saucier et al.” 

On back of note is indorsed the following: ‘‘ Paid on this note 
Feb. 28, 1907, two hundred dollars. $200.00.” 

Indisputably, plaintiff was a bona fide holder for value, without 
notice of defenses set up in the pleadings. The defendants, makers 
of the note, claim that the note was given for the purchase money 
of a certain stallion sold to them by the payees, J. C. Crouch & Son; 
that the stallion was represented to be a German coach horse, and it 
was guaranteed that he would foal 75 per cent. of the mares bred to 
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him. They say, further that the horse was not what he was repre- 
sented and guaranteed to be, and that the amount of cash paid at the 
time of the execution of the note, and credited as a payment thereon, 
represents the full value of the animal. In other words, defendants 
claimed the defenses provided by section 4001 of the Code of 1906, 
commonly called our ‘‘ anti commercial statute.” 

Was this note assignable by mere delivery, or wasit such a note as 
required the indorsement of the payee to convey title toa purchaser? 
If the note had been made payable to *‘ J. C. Crouch & Son, or bearer,” 
it would not be questioned that.a delivery to the purchaser, without 
indorsement, conveyed title to same free from all defenses which 
the makers may have against the original payees. It is contended, 
however, that the peculiar phraseology of the note changes its char- 
acter, and constitutes a note payable to order, and that the indorse- 
ment was necessary to the transfer of the paper. 

We do not agree with this contention. In our opinion the in- 
dorsement was merely surplusage, the note being payable to bearer; 
and though it may be true that the payees became sureties, or guaran- 
tors, by reason of their indorsement in blank, it does not follow that 
the makers would be entitled to the defenses claimed under section 
400L against purchasers for value without notice. Since the note 
was in legal effect payable to bearer, there was no issue to submit to 
the jury, and they should have been directed to find a verdict for 
plaintiff. 

Reversed and remanded. 


LL 


RIGHTS OF OWNER OF LOST BONDS. 


Switzerland General Insurance Co. of Zurich v. New York Central Railroad Co.. New York Supreme 
Court, Appellate Division, July, 1912. N.Y. Law Journal, August 2, 1912. 


Where two railroad bonds were lost it was held that the owner could not com- 
pel the company to issue bonds similar to those lost, even upon giving a bond of in- 
demnity. He was entitled only to a certificate of indebtedness for the amount of 
the bonds with interest, giving him the same rights under the mortgage securing 
the bonds as the holder of the bonds would have and providing that, in case of the 
bonds being subsequently found in the possession of one entitled to enforce them, the 
certificate should be to that extent unenforcible and void. Asa condition to this re- 
lief the owner was required to give a bond of indemnity. 


Appeal from judgment entered upon decision after trial at Special 
Term. 

McLAvUGHLIN. J.—There is no dispute between the parties as to the 
material facts involved. On January 16, 1907, the firm of A. Iselin & 


Nore:—For other decisions, involving the giving of a bond of indemnity, see 
Banxine Law Journat Digest, § 89, 106, 112, 376 and 426. 
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Co., of New York, were the owners of two $1,000 3 percent. gold mort- 
gage bonds of the defendant railroad company, with the unmatured 
interest coupons attached. The bonds were part of an authorized issue 
of $100,000,000, payable July 1, 1997, secured by 4 mortgage dated June 
1, 1897, of which about $89,000,000 were then oufstanding. The mort- 
gage contained a provision for the registry of bonds secured thereby, 
and on the 1st of July 1911, of the bonds outstandir. - 43,758 were re- 
gistered and 45,242 were coupon bonds. The two tonds in question 
were not registered, and were, together with the coupons attached, pay- 
able to bearer. On the 16th of January, 1907, A. Iselin & Company 
placed these two bonds in a package with certain other bonds and mailed 
them in the Post Office in the City of New York, addressed to a firm in 
Paris, the package being registered. They were never received by the 
Paris firm, nor have they been heard from since they were mailed. 
Prior to mailing the plaintiff insured their safe transmission for their 
market value, and upon proof of their loss the Insurance Company, this 
plaintiff, paid the amount of the insurance and took from Iselin & Com- 
pany an assignment of all their right, title and interest thereto. The 
bonds and coupons were numbered and it is conceded that the coupons, 
amounting to $315, maturing since the mailing of the package, have not 
been paid. This action was brought to compel the Railroad Company 
to deliver to the plaintiff two bonds similar in all respects to the two 
which were lost, and to recover the past due interest thereon. The 
trial court directed judgment in favor of the plaintiff for the relief asked 
upon condition that it give a surety company bond in the penal sum of 
$8,000 for the purpose of indemnifying the defendant against all claims 
of any other person in the regular course of business for value and with- 
out notice on account of the lost bonds and coupons and against all costs 
and expenses by reason of such claims. Judgment was entered to this 
effect and the defendant Railroad Company appeals. 

A question is raised as to the sufficiency of the complaint, but it does 
not seem necessary to consider the same onthis appeal. The appellant’s 
counsel, at the opening of the trial, disclaimed any desire to take ad- 
vantage of technical defects in the complaint and the plaintiff’s cause of 
action was established without objection during the course of the trial. 
That being so, the defect in the complaint, if any, must be deemed to 
have been waived and there was nothing to prevent the trial court from 
giving judgment upon the merits as the appellant, by motion and its 
request to find, asked it to do. 

It is not disputed that upon the uncontradicted facts the plaintiff is 
entitled to some relief, and the only question raised by the appeal is its 
extent. The mortgage, in terms, provided for the issuance of new bonds 
only to replace bonds which had been mutilated or destroyed and that 
defendant miyht treat the bearer of any coupon bond not registered, or 
of any coupon, as the absolute owner thereof for the purpose of receiv- 
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ing payment, notice to the contrary notwithstanding. It is urged that 
in view of these provisions in the mortgage, taken in connection with 
the length of time the bonds have to run, and the difficulty in identify- 
ing the coupons by their numbers alone—there being upwards of 45,000 
coupon bonds now outstanding—that the appellant is not sufficiently 
protected by the judgment. 

The case, as presented, is one peculiarly within the province of a 
court of equity, and the sole question to be determined is what would be 
just and fair to beth parties. For this reason it is not necessary, nor 
would it be profitable, to review the authorities to which our attention 
is called, since the decisions in those cases were rendered upon a differ- 
ent state of facts. 

I am of the opinion that the judgment is more favorable to the plain- 
tiff than it should be ; does not give to the appellant the protection to 
which under the facts it is entitled, and in one respect compels the de- 
fendant to violate a provision of its mortgage. It is true the bonds 
were lost without fault of either party, but the plaintiff’s assignor, had 
it so desired, could have had them registered and thus precluded the 
possibility of their being enforcible in the hands of an innocent third 
party. The possiblity of their now being enforced by an innocent third 
party who has purchased them for value is by no means a remote one, 
since there is no evidence whatever that they have been mutilated or 
destroyed, aside from the fact that they have not been heard from since 
they were mailed,and cannot now be located. If this possibility should be 
realized the appellant might be held liable upon both the lost bonds and 
those given to replace them (Manhattan Sav. Inst. v. N. Y. Nat. Ex. 
Bank, 170 .N. Y. 58), and its only recourse in that event would be the 
indemnity bond, which if in the form directed by the judgment would 
protect it only as to payments made to holders for value without notice, 
notwithstanding the express provision in the mortgage that it could 
treat any holder as the owner. When it is borne in mind that the ap- 
pellant will be subject to this possible liability for upwards of one hun- 
dred years it ought not to be compelled to give duplicate bonds, and the 
indemnity bond directed to be given is not ample protection. The ap- 
pellant was in no way responsible for the loss of the bonds, and while it 
does not and ought not to escape its just liability thereon, the relief 
granted to the plaintiff should be upon such terms and conditions that it 
will not be prejudiced thereby or put in any more unfavorable position 
than it would have been had the bonds not been lost. 

The mortgage provides that the aggregate amount of bonds issued 
and outstanding shall never at any time exceed the principal sum of 
$100,000;000. This constituted an agreement between the railroad com- 
pany and the bondholders that the property covered by the mortgage 
should stand as security for the payment of the bonds stated, and in 
case of foreclosure and sale, the proceeds derived therefrom should be 
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applicable to such bonds and no others. The judgment ordered that 
two additional bonds be issued When issued, the total aggregate will 
exceed that permitted by the mortgage, and to that extent its provis- 
ions, to which reference has been made, would be violated. This view 
is not met or answered by the fact that only two $1,000 bonds are directed 
to be issued, because if defendant can issue those bonds, it could like- 
wise, under similar circumstances, issue any number up to the total 
amount authorized to be issued. The bonds which are claimed to have 
been lost are negotiable instruments in the hands of a person entitled to 
enforce them. The new bonds directed to be issued will; in the hands of 
a bona fide holder for value, occupy a precisely similar position, and 
yet the security has not been increased except by the indemnity bond, 
which in view of the time the bonds have to run cannot be considered 
as taking the place of specific property. 

Under the circumstances, in the absence of proof that the bonds have 
been destroyed, I think all that can fairly be required of the appellant 
is that it issue to the plaintiff a certificate of indebtedness reciting the 
loss of the bonds and stating it is given to replace them; that such cer- 
tificate be for the amount of the bonds, with interest and principal pay- 
able in the same amounts, at the same time and in the same manner 
therein provided, and entitling the holder to the same rights under the 
mortgage that the holder of the bonds would have; and that the certi- 
ficate provide in case the lost bonds or either of them shallsubsequently 
be found in the possession of one entitled to enforce them, that then 
the certificate to that extent shall become unenforceable and void. Asa 
condition of the issuance of such certificate the plaintiff should give to 
the appellant a bond in amount and with sureties to be approved by the 
court, conditioned to indemnify and save harmless the appellant against 
any and all liability upon the lost bonds and coupons, and to reimburse 
it for any and all payments which it may make in due course upon such 
bonds and coupons, and any and all expenses incurred in good faith 
in resisting demands for he payment thereof, or any of them, or in 
seeking to recover such payment or payments. The judgment should 
also provide for the giving of further security in case the one given 
should prove to be inadequate. 

The judgment appealed from in so far as it directs the payment of 
the past due interest should be affirmed, but in other respects modified 
in accordance with this opinion, with costs to the appellant. 

Settle order on notice. 

All concur. 





Modern Banking and Trust Company Methods. 


WILLIAM McCHESNEY MARTIN, A. B., LL. B., 
Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER VIII. 
The Executive Officers. 


As shown in previous chapters by the diagram of a bank and the 
diagram of a trust company, in financial institutions first come the stock- 
holders. These direct and supervise through a selected number of 
themselves, called a board of directors, who in turn work through com- 
mittees of directors. Then come the executive officers who in a large 
institution are supposed to give all of their time to its management. 
They are charged with the daily conduct of the business. In a small 
bank there are generally but two executive officers, the president and 
the cashier. In large institutions, as the diagrams show, the president 
is given ‘executive help in the way of a chairman of the board, vice- 
chairman of the board, several vice-presidents, and, in at least one in- 
stance I know of, a chairman of the executive committee. These, with 
the addition of the cashier of a bank, are known as the executive officers. 
Sometimes the secretary of a trust company is considered an executive 
officer and sometimes not. The executive officers are the ones chiefly 
responsible for the administration of the bank. The cashier is given 
help by a number of assistant cashiers. Where the trust company has 
distinctive departments and the secretary is in charge of the financial 
he also has assistant secretaries to help him with his routine official du- 
ties. These assistants, whether cashiers or secretaries, as distinguished 
from the executive officers are called junior officers. 

As has been indicated before, from this point i. e., the Financial De- 
partment, the officers of a trust company as a rule not only differ in 
name from those of a bank but their duties differ, and while they may 
be the heads of departments they are not usually considered executive 
officers. 

As indicated by their names, the chairman of the board, vice-chair- 
man of the board, and, where there is such a distinctive officer, the 
chairman of the executive committee, are all directors. The president 
must necessarily be, but sometimes the by-laws require the vice-presi- 
dents to be directors and sometimes do not. Asa rule all of the officers, 
executive and junior, are elected by the board of directors and their duties 
prescribed by by-laws. However, in some state institutions the offi- 
cers are elected not bythe directors but by the stockholders and instead 
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of the by-laws defining the duties of the respective officers, such duties 
are covered by resolution of the Board of Directors. Of course, in such 
cases, the directors are given the power to fill vacancies among the offi- 
cers until the next stockholders’ meeting. 


SHOULD VICE PRESIDENTS BE DIRECTORS. 


As to whether vice-presidents should be directors, there is some dif- 
ference of opinion. In cases where there are four or five vice-presidents, 
there are those who say it is best not to have them as directors; that the 
company has the benefit of their knowledge, advice and services when- 
ever it wants them anyhow and that it is better to fill the places they 
would occupy on the board with outside influential business men, who 
can bring business to the bank and who have a specialized knowledge 
of the particular business they are at the head of. They even go so far 
as to say that vice-presidents are under the president and naturally will 
carry out his orders; that therefore their being on the board does not 
strengthen it but has a tendency to make the institution a one man or 
president’s bank. 

On the other hand it is said that the officers charged with the re- 
sponsibility of administration should be in direct, personal contact with 
the board ; that where there are several vice-presidents they are neces- 
sary for the proper division of labor and responsibility. It is not in- 
frequent that in a large bank one vice-president is charged with the 
duty of looking after the boot and shoe trade, one with the wholesale 
dry goods houses, and so on; in a large trust company with different 
organized departments, one vice-president may have the supervision of 
the trust department; another of the bond department andso on. Itis 
contended that these vice-presidents should be members of the board 
and be present at all meetings to represent their respective interests and 
answer such questions as may arise; that in this way the board comes 
in more intimate contact with the various lines of business handled by 
the financial institution and each line of business or department, through 
the vice-president knows the attitude of the board ; that in a large board 
of from twenty to twenty-five directors the officers will always be in the 
minority. 

It would seem that, as a practical question, this should be decided 
by the circumstances of each particular institution. The discussion is 
given here as a guide to the banker when he considers his board. In 
the judgment of the writer it is not at all necessary or, in fact, advis- 
able to have the by-laws provide that a vice-president must be a direc- 
tor. It should be left open, so that the stockholder could decide from 
time to time what is best. In fact, from the standpoint of the financial 
institution, it is not undesirable that a certain amount of what we may 
call flexibility should exist in the boarc—meaning that a vice-president 
who is convinced that some stockholder, on account of his business con- 
nection, is of more value as a director than himself, can resign at any 
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time, and the board, having the power to fill vacancies between the 
annual stockholders’ meetings can immediately elect the desirable one 
to the board. On the other hand a full board may always be main- 
tained, for, if a director dies or resigns, a vice-president may be ap- 
pointed to fill his place either as a permanent thing or until the stock- 
holder with the necessary qualifications can be selected to take his place. 


CHAIRMAN OF THE BOARD. 


The office of chairman of the board in a bank or trust company 
is comparatively a recent one. Our grandfathers would doubtless have 
looked on such a title with wonder; but, while not a common office yet, 
it is becoming more usual every day. One naturally thinks of it as an 
honorary position; that it is but another name for president emeritus and 
that he who holds it has retired from active duty in the bank on account 
of ill-health or age. In some cases this may be true, but, upon exami- 
nation of the different financial institutions having such officers, it would 
seem much more correct to say that he who holds such a position has 
not retired from active duty but has been relieved of the necessity of 
such active duty as devolves upon a president. 

When the chairman of the board is in the city he presides at all the 
board meetings; but he does not feel compelled to be at the meetings 
and if important business of his institution requires that he be out of 
the city or his health demands, he can be away from the office for an 
indeterminable time. 

The following is a form of by-law now in use defining this position: 

‘“The chairman of the board shall preside at all meetings of the 
board of directors and of the executive committee, and shall have all 
the powers of the president, whether the president be absent or present.” 

According to this by-law this officer is another president, but un- 
like the president, who is charged witha duty to act may use his dis- 
cretion as to whether he will be active or not. 

The by-law above given is of atrust company. The resolution ofa 
large Eastern national bank creating the office is very much the same 
giving the chairman of the board the right to manage the affairs of the 
bank, to enter into contracts, and to do everything ‘‘permissible within 
the law,’’ the same and as fully as the president may do. By the use of 
the words quoted, this resolution calls attention to the fact that the chair- 
man of the board of a national bank cannot do some of the things the 
president can. For instance, the Federal statutes require that national 
bank notes be ‘‘ attested by the signatures of the president or vice-pres- 
ident and cashier.’’ Such being the law the chairman of the board 
could not sign the notes in place of the president or vice-president. As 
a general thing I think it is perfectly safe to say that this officer is by 
no means a figurehead or an emeritus. He has, as a rule, been presi- 
dent, and for many years worked, thought and lived for his institution. 
It has grown in size, and he has grown in years, his physical strength 
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decreasing as the burden increased. The full weight of the burden he 
places on the president, a younger man, and then takes a position so 
that he can help out. He is as active as his age or health will permit 
and increases the managerial staff of the institution. 


VICE CHAIRMAN OF THE BOARD. 


The vice-chairman of the board is even a newer officer than the chair- 
man of the board and more rarely seen. What has been said about the 
position of chairman is also applicable to this office. 

A by-law covering the duties of this position, now in use by a large 
trust company, is as follows: 

*“ The vice-chairman of the board shall perform all of the duties of 
the chairman of the board in the absence or inability to act of said chair- 
man of the board and at all other times aid the chairman of the board 
and the president of the company in the performance of their duties, and 
in the performance of such duties shall have the same power and au- 
thority as are vested in the chairman of the board and president of the 
company respectively under the company’s by-laws. He shall be ex- 
officio a member of the executive committee, and of all other committees 
appointed by the board, unless excused by the board from being a mem- 
ber thereof, and he shall perform such other duties and exercise such 
other powers as the board of directors or executive committee may from 
time to time prescribe.’’ 


This by-law is self-explanatory and is typical of the office. 
PRESIDENT. 


The offices of chairman of the board and vice-chairman of the board 
are outgrowths and expansions of the position of president. A banking 
institution can easily do without either of the former, but in this country 
at least, could hardly do without the latter; in fact, as yet, the banks 
that have such a development of the functions of the chief executive are 
very few. When the offices are found at all they are most frequently 
in trust companies, though there would seem to be no particular reason 
why this should be so. 

The president is considered by the public generally as the real active 
head of the institution, and as such is held responsible. However, from 
an examination of the by-laws of several financial institutions, it appears 
that he could be overruled by either the chairman or vice-chairman of 
the board. The situation seems to be very much like that found in the 
small country bank, where the cashier is the only active executive, but 
is subject to the orders of his president, who is in the bank but a short 
time each day, and in many cases receives less salary than his subordin- 
ate officer. 

The office of president is such an essential one that it is impossible 
to understand the duties of what we may call its off-shoots, i.e.,the chair- 
man and vice-chairman of the board, until we know its duties. 
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The by-law of one of our large national banks, defines the duties of 
its president, as follows: 

‘‘ The President shall preside at all meetings of the corporation and 
of the board of directors and be ex officio a member of all its committees. 
He shall execute and carry out all lawful requirements of the board of 
directors. He shall keep himself informed of the business of the bank 
and its finances, and shall exercise a general supervision over its affairs. 
And he shall have power at his discretion to suspend any officer, except 
the vice-presidents, or any employe until the next regular or special 
meeting of the board when he shall report such suspension to the bank."’ 

This bank, of course, has neither chairman nor vice-chairman of the 
board. If it had, the wording of this by-law would probably be so 
changed as not to give the president authority to suspend ‘‘any officer 
except the vice-presidents,’’ but would make his actions subject to the 
control of the chairman and vice-chairman. 

It has been shown previously that the functions of a trust company 
are more diversified than those of a bank and this is indicated by the 
by-law ofa very large trust company which defines the duties of its presi- 
dent rather fully. It reads as follows: 

‘In the absence of the chairman of the board, the president shall 
preside at all meetings of the board of directors and of the executive 
committee. The president shall superintend and conduct the business 
of the company, subject to the control] of the chairman of the board and 
the board of directors. Heshall be a member of all standing and other 
committees appointed by the board of directors, unless excused by the 
board from being a member thereof. He shall, when authorized by 
resolution of the board of directors, affix the seal of the company to any 
conveyance of or contract for, or in relation to lands to which the com- 
pany is a party and all such instruments shall be signed and acknow- 
ledged by him on behalf of the company. He is also authorized and 
empowered for the company as principal or co-principal, or surety or 
co-surety to execute any and all guarantees, specialties and bonds to the 
United States, or to any state or municipality, or to any corporation or 
individual, and to cause the seal of the company to be affixed thereto, 
and in behalf of the company to acknowledge and deliver the same. 
The president is also authorized to affix said seal to and execute on be- 
half of the company any and all deeds or other instruments relating to 
or connected with any and all trusts accepted by the company, also any 
and all contracts, acknowledgments of satisfaction of mortgages and 
judgments, certificates of trust, releases or other instruments issued by 
the company in the transaction of its business. He is also authorized 
to transfer to the parties lawfully entitled thereto any stocks which may 
stand in the name of the company on the books of any other company. 
He shall have power to suspend any officers or heads of departments un- 
til the board can be convened, and to dismiss any of the subordinate em- 





778 THE BANKING LAW JOURNAL. 


ployes when he shall deem proper, and shall perform such other duties 
and exercise such other powers as the board of directors may from time 
to time prescribe.’’ 

The company from whose by-laws this section is taken has no vice- 
chairman of the board, but does have, as indicated, a chairman. If it 
had a vice-chairman, language would be used to show that the presi- 
dent was subject to his control. 

As the directing head, the responsibility of the president of a large 
financial institution is tremendous. If the institution is forging ahead 
he is given and deserves the credit; if anything goes wrong it is always 
considered his fault whether it is or not and he is forced to bear the 
blame. Like a general on the battle field his duty is to plan and so 
supervise that he has the most perfect system possible to safeguard the 
bank’s interest and tocarry out its policies. Daily he has before him a 
statement of his institution’s condition. If in a trust company there 
should be on his desk when he arrives in the morning a separate report 
from each department, so condensed that he can read it ata glance. He 
should have as little to do with detail work as possible. His system is 
not as effective as it should be, if he has not officers under him who can 
relieve him of practically all of this. 

In the writer’s judgment, many bank presidents do an injustice to 
themselves by insisting on looking after what, comparatively speaking, 
are little things when they should be attended to by a subordinate, and 
that subordinate held responsible. When a president tries to be a clerk 
and an executive at the same time, he is not liable to do either as well 
as he is capable of, and the strain becomes greater than is safe for a 
man to bear. Possibly he is correct in thinking he can do such and such 
a thing better than any vice-president he has, but he-should put up 
with the vice-president until he is trained to handle the matter in a way 
satisfactory to him. Of course it is presumed that there are at least one 
or two vice-presidents who are capable of work and are something more 
than figureheads to attract certain business. 

The trouble would seem to be that the president has risen from a 
junior officer, through the positions of cashier and vice-president. He 
has brought with him certain details of the business, and he either does 
not like to turn them loose or does not know how. The quicker he gets 
rid of them, however, the better president he is. 

(Zo be Continued.) 
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$51. Liability of Pledgee as Stockholder.—It is now very generally 
established that a person to whom stock has been transferred in pledge 
or assigned as collateral security for a debt or obligation, and who ap- 
pears on the books of the corporation as the owner of the stock, is sub- 
ject to all the liabilities imposed by statute for the benefit of creditors.* 

The general rule as to the liability of a pledgee of corporate stock is 
thus stated in Cook on Corporations:” 

‘A pledgee of stock, that is, one to whom the stock has been trans- 
ferred in pledge or as collateral security, and who has had the stock 
transferred into his own name on the books of the company, is liable to 
the creditors of the corporation as though he were the absolute owner 
of the stock. This rule has frequently been enforced in the case of the 
pledge of shares of stock in a national bank. If, however, the stock 
has been entered on the corporate books not in the name of the pledgee, 
but in the name of a ‘‘dummy’”’ the pledgee is not liable thereon. The 
statute frequently relieves the pledgee.’’ 

In Morawetz on Corporations” it is said: ‘‘It has accordingly been 
held, that the creditors of a corporation are entitled to hold every legal 
owner of shares liable as a shareholder without regard to equities ex- 
isting between him andthird persons, and may enforce not only the lia- 
bility of such shareholders to contribute the portion of the capital stock 
subscribed by him to the company, but also any further liability to 
creditors imposed by statute. This rule has been enforced against 
trustees holding shares for the benefit of others and against persons to 
whom shares have been transferred as collateral security for a claim 
against prior holder.’’ 

And in Clark and Marshall on Corporations™ the rule is expressed 
as follows: “‘In the absence of statutory provisions to the contrary, a 


28. Thompson on Corporations, § 4895. 
29. Section 247. 

30. Section 852. 

31. Page 2548. 
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person who appears on the books of a corporation as a stockholder is 
liable as such to creditors, although the stock may have been trans- 
ferred to him merely as collateral security.’’ 

In the case of Pauly v, Trust Company™ the United States Supreme 
Court reviewed the previous decisions of that court upon the question 
of who can be deemed to be owners of stock in national banks in such 
sense that they may be held liable for assessments imposed by the com- 
troller under the provisions of section 5151, Rev. St., and deduced 
therefrom the following rules: 

‘“That the real owner of the shares of the capital stock of a national 
banking association may, in every case, be treated as a shareholder 
within the meaning of section 5151; that if the owner transfers his 
shares to another person as collateral security for a debt due to the 
latter from such owner, and if, by the direction or with the knowledge 
of the pledgee, the shares are placed on the books of the association in 
such a way as to imply that the pledgee is the real owner, then the 
pledgee may be treated as a shareholder within the meaning of section 
5151 of the Revised Statutes of the United States, and therefore liable 
upon the basis of that section for the contracts, debts and engagements 
of the association.’’ 

Section 5151 of the Revised Statutes above referred to provides that 
the shareholders of every national banking association ‘‘shall be individ- 
ually responsible. equally and ratably, and not one for another, for all 
contracts, debts and engagements of such association, to the extent of 
the amount of their stock therein, at the par value therecf, in addition 
to the amount invested in such shares.’’ 

These statements indicate the general rule which has been applied 
where the question of the liability of the pledgee of corporate shares 
to the creditors of the corporation has come up. They show that a cer- 
tain amount of caution must be exercised by a person loaning on the 
security of stock in a corporation if he would escape being held liable 
at the instance of the creditors of the company under statutes making 
stockholders liable to creditors. If he allows himself to appear as a 
stockholder, as where he has the stock which he holds as collateral 
transferred to his own name on the books of the corporation without 
anything to indicate that he is merely a pledgee, he may find that he 
has thereby estopped himself from claiming to be a pledgee and has 
subjected himself to all liabilities imposed upon stockholders. 

$52. Pledgee of Stock Held Liable to Creditors of Corporation.— 
The rule that the pledgee of corporate stock is liable to assessment in 
favor of the creditors has been applied toa pled&ee of stock who caused 
the certificate, which he received as collateral, to be cancelled and a 
new certificate to be issued in his name.* 

32. 165 U. S. 606, 41 L. Ed. 844. 

33. National Commercial Bank v. McDonnell, 92 Ala. 387, 9 So. Rep. 149. 
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The rule has also been applied where the debt for which the stock 
had been pledged had been paid but. there had been no retransfer to 
the name of the actual owner on the books of the corporation.™ 

In Hurlburt v. Arthur,® an action by creditors to enforce statutory 
liability of stockholders, the. court said: ““The only question presented 
on this appeal is, whether in this state one who, upon the books of a 
banking corporation, appears as a stockholder, may show, to escape his 
statutory liability to its creditors, depositors in this instance, that he 
was not in fact the owner of the stock, but held it merely as collateral 
security.’’ Its conclusion was: ‘‘And the general rule upon this subject 
is, that in the absence of an express statute to the contrary, the lia- 
bility to pay calls and to respond to creditors in the event of insolvency 
of the corporation, attaches to the holder of the legal title to the stock, 
and the court will not look beyond the registered shareholder nor in- 
quire under what equity he holds, and so one who takes stock as col- 
lateral security and has it transferred to himself and so registered on 
the books of the company, will be liable to the creditors.”’ 

In the case of Flynn v. American Banking Trust Co.,™ the fact that 
persons, holding certain shares of bank stock, held them as security for 
loans made tothe real owners did not appear upon the books of the bank, 
nor upon the share certificates. So far as there appeared, the persons 
named as owners were the actual owners. It was held that as to the 
corporation and its creditors, they were the owners, and as such were 
within the statutory liability of shareholders. 

$53. Pledgee of Stock Held Not Liable to Creditors of Corporation. 
—It has been generally held that the pledgee of national bank stock, re- 
ceived as collateral for a loan, is not chargeable with personal liability 
for the debts of the bank, imposed upon stockholders by the federal 
statutes unless he either becomes the owner of the shares in fact, or 
holds himself out as owner and thereby estops himself to deny that he 
is a shareholder.” 

Thus, if the stock is not transferred to the pledgee on the books of 
the bank, or if the transfer shows that he is a pledgee, he is free from 
liability to the stockholders. 

In Wells v. Larrabee® it was held that the pledgee of stock in a na- 
tional bank, who holds the same solely as collateral security for a debt, 
cannot be made liable for assessments thereon, when the name of the 
pledgee as owner of the shares never appeared on the books of the bank, 
or the certificates themselves. 

For a case wherein the transfer showed that the transferee was a 

34. Bowden v. Farmers’ etc. Bank, 1 Hughes (U. 8.) 307. 

35. 140 Cal. 103, 73 Pac. 734, 98 Am. St. Rep. 17. 

36. 104 Me. 141, 69 Atl. Rep. 771. 

37. Germania Nat. Bank v. Case, 99 U. 8. 628, 25 L. Ed. 448. 

33. 36 Fed. Rep. 866, 2 L. R. A. 471. 
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pledgee reference may be had to the case of Tourtelot v. Stolteben.” 

In keeping with the general rule, it was here held that where the 
owner of national bank shares transfers them to another person as col- 
lateral security for a debt due to the latter by such owner, the pledgee 
is not liable as owner for an assessment upon the bank’s insolvency, un- 
less he knowingly permits himself to appear upon the books of the bank 
as the real owner of the sharés. 

It appeared that one Clifford was the owner of a certificate represen- 
ing fifty shares of the capital stock of the Grand Forks National Bank. 
Clifford transferred the said certificate to one Burden by assignment on 
the back thereof, and Burden caused a new certificate to be issued in 
his name, a memorandum being made on the stub of the stock book to 
the effect that the certificate was issued as collateral to Clifford’s indeb- 
tedness, and was issued in lieu of the original certificate transferred by 
Clifford to Burden, or pledged by Clifford with Burden. 

It further appeared that the certificate was transferred to Stolteben 
wholly without consideratian and was done with the consent of Clifford 
and Stolteben, simply as a matter of convenience and for the sole pur- 
pose of enabling Stolteben instead of Burden to hold the certificate as 
collateral for Clifford’s indebtedness. 

The bank later became insolvent, and the question was whether 
Stolteben could be considered the owner of the fifty shares in such sense 
that he might be held liable for the assessment by the comptroller, under 
the provisions of Section 5151 of U. S. Rev. Statutes. 

Under the facts stated it was held that Clifford was liable for the as- 
sessment as he was the actual owner thereof, and that the defendant 
Stolteben was not and never had been the actual owner of the shares in 
question, and never had any interest therein, and was consequently not 
liable for the assessment. He held the certificate merely as trustee and 
as collateral security for the indebtness due from Clifford, the actual 
owner of the shares, to Burden, and liability could not be imposed upon 
Stolteben, unless he could be brought within the rule laid down in Pauly 
v. Trust Co., which reads as follows: 

“It is true that one who does not in fact invest his money in such 
shares, but who, although receiving them simply as collateral security 
for debts or obligations, holds himself out on the books of the associa- 
tions as true owner, may be treated as the owner, and therefore liable 
to assessment when the association becomes insolvent and goes into the 
hands of a receiver. But this is upon the ground that, by allowing his 
name to appear upon the stock list as owner, he represents that he is 
such owner ; and he will not be permitted, after the bank fails, and 
when an assessment is made, to assume any other position as against 
creditors.”’ 

39. 101 Fed. Rep. 362, 17 B. L. J. 511. 

40. 165 U. 8. Rep. 606. 
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In other words the liability of the defendant, if there were any lia- 
bility, was because he knowingly permitted himself to appear on the 
books of the bank as the real owner of the shares and because it would 
be a fraud on the creditors of the insolvent bank in such case to permit 
him to aver that he was not the real owner. 

In cases of this nature the estoppel is based upon the fact that the 
person sought to be held liable had been derelict in his duty, and has 
permitted his name to appear on the books of the bank as a owner of 
stock therein, whereas he is not such owner. To recover in such case 
the burden is on the receiver representing the creditors by proving that 
the defendant has been neglectful in the particular named. 

In view of the defendant’s memoranda made in the stock book of the 
bank, it was determined that defendant had not allowed his name to ap- 
pear on the books of the bank as the owner of stock therein in such a 
way as to render him liable to the creditors of the bank, under the rule 
quoted above. 


$ 54. Pledgee Exempted from Liability by Express Statutory Pro- 
vision.—The liability of pledgees of corporate stock to the creditors of 
the corporation issuing the stock is sometimes expressly regulated by 
statute. 

Section 322 California Civil Code, provides: ‘‘ The liability of each 
stockholder is determined by the amount of stock or shares owned by 
him at the time the debt or liability was incurred; and such liability is 


not released by any subsequent transfer of stock. The term ‘stock- 
holder’, as used in this section, shall apply not only to such persons as 
appear by the books of the corporation to be such, but also to every 
equitable owner of stock, although the same appears on the books in the 
name of another ; * * and also to every person who has advanced the 
installments or purchase-money of stock in the name of a minor, so long 
as the latter remains a minor; and also to every guardian or other 
trustee who voluntarily invests in trust funds in the stock. * * Stock 
held as collateral security or by a trustee or in any other representa- 
tive capacity does not make the holder thereof a stockholder within the 
meaning of this section, except in the cases above mentioned, so as to 
charge him with any proportion of the debts or liabilities of the corpor- 
ation, but the pledgor or person or estate represented is to be deemed 
a stockholder, as respects such liability.’’ 

Under this section it was held that while the person in possession of 
bank stock as collateral security is exempt from liability to creditors, 
such exemption applies only where it appears on the books of the bank 
that he holds the stock as pledgee.™ 

The statute expressly provides that persons holding stock in pledge 
shall not be liable to creditors ‘‘except in cases above mentioned,’’ and 
one of the cases mentioned above is the case of persons appearing on 


41. Hulbert v. Arthur, 140 Cal. 103, 73 Pac. Rep. 734. 
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the books of the bank to be stockholders. This would suggest that it 
was the intention of the legislature to make persons liable as stock- 
holders whenever they appeared to be such on books of the corporation. 

The conclusion of the court is expressed in the following language : 
‘’ Motives of public policy would suggest such legislation and the fun- 
damental idea inspiring it would be to afford the greatest protection to 
creditors of a corporation, and to the highest extent secure them against 
loss. A creditor dealing with a corporation can have no assurance of 
its financial responsibility except such as he gathers from the examina- 
tion of the stock register to ascertain who its stockholders are; and the 
legislature intended, as this was the only practical way in which the 
creditors could obtain information, to make the stockholder responsible 
to him to the extent and in the capacity his relation to the corporation 
appeared from the inspection of its books. It would be a very easy 
matter for the appellant in this case, as it is equally so for persons hold- 
ing stock as collateral security in any case, to have the record of the 
corporation show his relation to the stock upon the corporate books. 
And as far as the validity of the pledge of stock is concerned, that could 
legally exist independent of any transfer upon the books of the corpora- 
tion from the pledgor to the pledgee. As the pledgee might show what 
the real transaction was upon the books of the corporation the law has 
fixed as a penalty, for his failure to do so, a responsibility to the same 
extent that would fall had he in fact been the owner of the stock, and 
appearing as such upon the stock register. And we can understand 
how the necessity for showing the true relation in which stock of a cor- 
poration is held, would be particularly applicable in cases of bank de- 
positors, where the principal, if not the only reliance the depositor may 
have for the return of his money is upon the financial responsibility of 
its stockholders ; and he can only ascertain that responsibility by an in- 
spection of the list of stockholders, as disclosed by books of the bank.”’ 

Under the statute of Colorado shareholders in banks, savings banks 
and other financial institutions are individually responsible for the debts 
of a corporation in double the amount of the par value of the stock 
which they hold. 

1 Mills Ann. St., Sec. 495 provides that no person holding stock in 
any corporation as collateral security shall be personally subject to lia- 
bility, but the person pledging such stock shall be considered as hold- 
ing the same. 

In Adams v. Clark® it appeared that a certificate for 25 shares of 
stock in a bank, which later became insolvent, was issued and delivered 
to the Bank of Commerce of Salt Lake City. The bank receipted for 
the certificate, and its name appeared on the stock register of the insol- 
vent bank as one of the stockholders. It voted at stockholders’ meet- 
ings and there was nothing on the stock certificate or the books of the 
bank in any way qualifying its ownership. Thus the question was 
squarely presented, whether a person holding stock in a bank as colla- 
teral security with nothing on the face of the certificate or the books of 
the bank showing the pledge could be liable as a stockholder under the 
statute above referred to. It was held that the Bank of Commerce was 
under these circumstances subject to the liability imposed by the statute. 


42. 36 Col. 65, 85 Pac. Rep. 462. 
(Jo be Continued.) 
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CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy shonid be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DEPOSIT BY GUARDIAN. 


Editor Banking Law Journal. Ontario, ILu., August 14, 1912. 

Dear Str:—On page 601 of the July, 1912, issue I find an article on ‘* Account 
Opened by Guardian in Individual Name.” In reading this I am wondering if we 
have handled a similar case properly, and I will thank you for opinion on the trans- 
action. 

A customer who has an account with us as ‘‘J. M. Jones, G. & M. Acct.,”” wants 
deposited to the credit of this account, a check payable to the order of ‘+ J. M. 
Jones, Guardian,” and endorsed as follows: ‘‘ Pay to order of First National Bank 
for credit of my account. J. M. Jones, Guardian.” 

It seems to me the credit should have been given to the account of ‘‘ J. M. Jones, 
Guardian,” unless it was again endorsed as ‘‘ J. M. Jones, G. & M. Account.” 

I claim that ‘* my account” followed by ‘‘ J. M. Jones, Guardian,” refers to ac- 
count of ‘+ J. M. Jones, Guardian,” and not ‘‘ J. M. Jones, G. & M. Acct.” 

Please let me know if Iam wrong and what possible liability might result to the 
bank. Very truly, CASHIER. 


Answer:—We are inclined to believe that the depositor intended to 
have the check deposited in an account entitled ‘‘J.M. Jones, Guardian.’’ 
His indorsement is not free from all doubt but it is certainly capable of 
such a construction. 

But whatever the depositor’s intention might be the bank should re- 
fuse to credit the check to the G. & M. account. A guardian has no 
right to mingle the guardianship funds with his own and the bank-should 
not assist himin sodoing. Many banks have made a practice of receiv- 
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ing on deposit checks payable to a person as agent, executor, trustee, 
guardian, or payable to a person in some other fiduciary capacity, and 
crediting such checks to the personal account of the depositor. In some 
cases the depositor has misappropriated the money and the bank has 
not been held liable. The case referred to in the above inquiry is one 
of these. But in other cases the bank has been held liable. And it is 
therefore unwise for a bank to credit checks payable to guardians, etc., 
to the personal accounts of the depositors. 


TRANSFER OF MORTGAGE LOAN INTEREST COUPONS. 


Editor Banking Law Journal. ——, Iowa, July 25, 1912. 

Dear Srr:—It is a general custom, I believe, for banks which make a business 
of negotiating farm loans—selling them to other banks, to remit promptly for inter- 
est coupons sent them for collection, and to frequently hold the coupons, collecting 
later from the mortgagor—the coupons usually drawing a higher rate for interest in 
arrears. In that case, where the bank or agent who sold the loan remits for and 
holds the coupons, do those coupons still represent an investment secured by the 
mortgage ? 

If a bank in Iowa, for instance, buys a $10,000 6% loan secured by mortgage 
on a Dakota farm from a Dakota bank, and it sends annually its $600 coupons for 
collection, which are remitted for by the Dakota bank, and supposing that the 
Dakota bank carries these coupons, which may draw 104, for three annual payments, 
has the Iowa bank a loan of $10,000 on a Dakota farm, or is there really $11,800 


against that farm—$10,000 due the mortgage bank as principal and $1,800 for three 
interest coupons carried by the Dakota bank ? 

One might find his security divided to a serious extent if this was the case and 
not be aware of it, if the bank which negotiated the loan would choose to advance 
for the coupons and carry the borrower for his interest 

Yours very truly, CASHIER. 


Answer:—The mortgage still stands as security for the entire loan, 
principal and interest, even after the coupons representing the interest 
have been transferred by the assignee of the mortgage. 

It is a general proposition that, where more than one obligation is 
secured by a mortgage, each is considered a separate mortgage, and 
the assignment of one or more of such obligations carries with it so 
much of the mortgage. Hough v. Osborne, 7 Ind. 140; Sample v. 
Rowe, 24 Ind. 208. It was held in Rice v. Davis, 99 Mo. App. 636, 74 
S. W. Rep. 431, that where a mortgage was given to secure several 
creditors, an assignee of one of them was entitled to the security of the 
mortgage to the extent of the claim acquired byhim. There have been 
many other similar decisions. 

The question raised has been directly passed upon in the case of 
New England Loan & Trust Co. v. Robinson, 56 Neb. 50, 76 N. W. 
Rep. 415, where it was held that the detaching of an interest coupon 
from a bond, by the holder of the bond, and the transfer of the coupon 
to a third party, operate as an assignment of the mortgage securing the 





INQUIRIES AND CORRESPON DENCE. 787 


bond, to the extent of the amount of the coupon. Other decisions to 
the effect that the assignment of coupons secured by a mortgage is, pro 
tanto, an assignment of the mortgage are Whitney v. Lowe, 59 Neb. 
87, 80 N. W. Rep. 266, and Curtis v. McCune, 4 Neb. (Unoff.) 483, 94 
N. W. Rep. 984. 
CHECK NOT AN ASSIGNMENT IN NORTH CAROLINA. 

Editor Banking Law Journal. MILWAUKEE, June 21, 1912. 

Dear Srr:—lIn one of your recent numbers you gave a list of states that have 
adopted the Negotiable Instruments Law. Kindly refer me tosame. I am particu- 
larly interested to know if the drawing of a check in North Carolina operates as an 
assignment of funds, and if a check upon which payment has been stopped can be 
collected by the payee from the drawee bank. Yours truly, O. N. Lupwie. 


Answer:—North Carolina has adopted the Negotiable Instruments 
Law, under which a check is not an assignment. Consequently payment 
of a check can be stopped in North Carolina and the check holder can- 
not recover thereon from the drawee bank. 

All of the states except the following have adopted the Negotiable 
Instruments Law: Arkansas, California, Georgia, Indiana, Maine, Min- 
nesota, Mississippi, South Dakota, South Carolina, Texas and Vermont. 

The decisions on checks as assignments and stopping payment may 
be found in the Banking Law Journal Digest, § 110 and 470. 


PROTEST OF COUPONS. 
Editor Banking Law Journal. AsHEVILLE, N.C., July 13, 1912. 
Dear Sir :—Is it necessary to protest, for non-payment, each coupon of a batch 
received from one customer or would protest of the whole suffice ? 
Is it necessary to protest both bond and interest coupons if the coupon is 
attached ? Yours respectfully, CASHIER. 


Answer:—It is unnecessary that formal presentment and protest of 
a coupon payable on a day certain should be made before suit can be 
maintained against the maker, and this is so even though the coupon 
is in the form of an order or draft. 12 A. & E. Encyc. of L. (2d. Ed.) 
12; Williamsport Gas Co. v. Pinkerton, 95 Pa. St. 62; Nashville v. 
First Nationai Bank, 1 Baxt. (Tenn.) 402. 

It has been held to be no defense to the foreclosure of a mortgage se- 
curing a note having interest coupons attached, that the coupons were 
not presented at the bank where they were made payable, when they 
were presented at the defendant’s residence in the same manner as a 
prior coupon which had been paid by him without question, and he had 
no funds to meet them at the bank. Tatum v. Ray, 69 Fed. Rep. 682. 

Where bonds payable to bearer contained the following provision: 
‘“ With interest at the rate of ten per cent. per annum, payable semi- 
annually on the first days of January and July in each year, on presen- 
tation of the respective coupons hereto attached, both principal and in- 
terest being payable at the financial office of said company in the city 
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of New York,’’ it was held that the bond and coupons might be sued 
upon without previous presentment for payment. Warner v. Rising 
Fawn Iron Co., 3 Wocds (U. S.) 514. 


RIGHT TO COLLECT ON LOST CERTIFICATE OF DEPOSIT WITH- 
OUT GIVING BOND OF INDEMNITY. 


Editor Banking Law Journal. TERRE Havre, Inp., July 20, 1912. 
DEAR Str:—About one year ago one of our local banks issued a certificate of 
deposit of which the following isa copy in general: 
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John Doe claims this certificate is lost. 

The bank insists on an indemnity bond; but John Doe is a colored man,unable to 
secure a surety bond, and also unable to secure a personal bond. He has no real or 
personal property other than the $7U0 represented by the certificate. 

Is there any method of advertising the loss or any procedure whereby this col- 
ored man can regain possession of his money? Yours very truly, Asst. CasHIER. 


Answer:—It has been held in Indiana that an instrument payable in 
current funds is not negotiable. Conwell v. Pumphrey, 9 Ind. 135, 24 B. 
L.J. 178. And it has frequently been held that, where a nonnegotiable 
instrument has been lost, payment thereof may be compelled by the 
rightful owner without the necessity of giving a bond of indemnity. 

The question, however, seems to be unqualifiedly answered in the 
case of National State Bank v. Ringel, 51 Ind. 393. The action was 
brought upon the following certificate of deposit, which was alleged to 
have been stolen: ‘“ National State Bank, Lafayette, Ind., 

** April 12th, 1873. 

‘‘John Ringel has deposited in this bank seventeen hundred and fifty 
dollars, payable to the order of self, in current funds, on return of this 
certificate properly indorsed. B. Brockenbough, Cashier.’’ 

** $1,750. 

It was alleged that the certificate had not been indorsed. The question 
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presented was whether Ringel could recover without giving a bond 
of indemnity. The court held that the giving of a bond was not neces- 
sary, using the following language: ‘‘ We think the instrument must be 
regarded asthe promissory note of the bank and as assignable by virtue 
of the statute; but we do not think it is negotiable as an inland bill of 
exchange. It lacks one of the essential qualities of a negotiable prom- 
issory note. Itis not payable in money. It is payable in current funds. 
This takes from it the character of a negotiable promissory note. * * 
The instrument not being negotiable as an inland bill of exchange, there 
can be no question, we think, as to the right of the payee to recover 
thereon without giving a bond to indemnify the bank against a claim 
which might be set up by some other person.’’ 

But, if the bank refuses to pay without a bond then there is no 
method of advertising by the owner of the certificate that will get his 
money for him. He will have to commence suit. 


LETTER OF CREDIT. 


Editor Banking Law Journal. ———., NEBRASKA, July 27, 1912. 

Dear Sir:—I should consider it a favor to have your opinion as to the following: 

A came in to the bank with a properly drawn letter of credit, drawn on and by 
a bank some distance from here. A draws a check on this letter of credit which we 
accept. We then sent the letter of credit and check to bank on whom letter of credit 
was drawn. This bank refuses to pay and dishonors the letter of credjt absolutely, 
stating that the hogs for which the check above was made were mortgaged and there 
was a question as to ownership of hogs. We take the position that as to the letter of 
credit and as between the distant bank and ourselves the question as to ownership 
of hogs could not enter. We in good faith accepted acheck drawn on a properly 
drawn letter of credit and promptly presented same for payment, Must not the dis- 
tant bank honor this ? Are they not liable for damages such as attorney fees, interest 
costs, etc. resulting from their refusal to pay on their own letter of credit, in the 
event they see fit to pay check later? 

The party to whom the letter of credit was made, he being the party who drew 
the check, stopped payment on check, demanding before the check arrived to dis- 
tant bank, that they refuse to pay same. Very truly yours, National BANK. 

Answer:—The bank which drew the letter of credit is liable with in- 
terest at the legal rate from the time of demand. The liability of the 
writer of a letter of credit is founded on the simple law of contracts. 
The writing of the letter operates as an offer and the advancing of money 
on the letter is an acceptance. In general the bank which issues a letter 
of credit is liable to any person who, acting with proper authority, ad- 
vances money in good faith on the strength of the letter. The fact that 
the funds advanced to the holder of the letter were used in the purchase 
of hogs to which the seller did not have a valid title does not affect the 
rights of one advancing money in good faith on the letter. Thatisa 
matter between the purchaser and seller of the hogs. We do not think 
the bank which advanced the money is entitled to demand attorney’s fees. 
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If suit is instituted and a recovery is had the costs allowed by statute 
are presumed to cover such expense. 


TRANSFER TAX, 
Editor Banking Law Journal. Syracuse, N. Y., July 15, 1912. 

DEAR Str:—Please inform me through your Inquiry Department whether a sav- 
ings bank would be liable for payment of the tax and penalty prescribed in Article 
227 of the New York Savings Bank Law for failure to notify the State Comptroller, 
providing the bank had no knowledge as to the death of one of the parties men- 
tioned in a joint account. 

In other words, suppose a savings bank held a joint account and one of the 
owners closed this account without certifying that the other party was living. Would 
the bank be negligent and subject to above mentioned fine for not asking for such 
certification. 

Cite decision if possible. Yours truly, SUBSCRIBER. 


Answer:—The statute referred to is section 227 of the New York Tax 
Law. We do not find any decision construing the statute as to th® lia- 
bility of a bank for failing to notify the Comptroller under the circum- 
stances mentioned. 


However, the statute itself seems perfectly clear. It provides that 
no banking institution having a deposit standing in the name of a dece- 


dent and another person shall deliver or transfer the same to “the 
executors, administrators or legal representatives of said decedent or 
the survivor or survivors when held in the joint names of a decedent and 
one or more persons, or upon their order or request, unless notice of the 
time and place of such intended delivery or transfer be served upon the 
State Comptroller at least ten days prior to said delivery or transfer.’’ 
It also provides that the bank must retain a sufficient amount to pay 
the tax upon the deposit, and must have the Comptroller’s consent in 
writing before paying it over. A failure to comply with the provisions 
of the statute renders the bank liable for the tax with interest and a 
penalty of not less than five nor more than twenty-five thousand dollars. 

The statute does not make knowledge on the part of the bank an 
element of the offense. The general rule is that ignorance or misap- 
prehension of a penal statute is no excuse for its violation unless the 
statute makes knowledge and wilfullness elements of the offense. The 
violation of the statute consists in doing the prohibited act, not in the 
intent or motive by which the party is actuated. 

In this connection it should be remembered that a deposit in two 
names may constitute an absolute gift to the survivor, or, under section 
144 of the Banking Law, may create an estate in joint tenancy entitling 
the survivor to the deposit.. In such cases there is no taxable transfer, 
and section 227 of the Tax Law should have no application. 





THE STATE BANKERS’ CONVENTIONS. 


The State Bankers’ Conventions. 


The proceedings of two conventions of state bankers’ associations were crowded 
out of our last number and hence produced here to make the record complete, es- 
pecially as they were quite important. 


MAINE. 

The Maine convention met at beautiful Rangeley Lakes and was very well at- 
tended. President Kennard of Rumford opened the official proceedings with the 
annual discourse, of unusual interest to the members. 

Prof. O. M. W. Sprague of Harvard delivered the chief address, discussing the 
Monetary Commission plan as representative of the National Citizens’ League. Prof. 
Sprague has not heretofore committed himself to advocacy of the plan, having re- 
peatedly argued for a much simpler plan of his own. 

Frederic W. Adams was elected president for the ensuing year, and John R. 
Gould, vice-president; George A. Safford was re-elected as treasurer; and Hascall 
H. Hall, as secretary. Ex-president Kennard was chosen” member of the executive 
council of the A. B. A. 

UTAH. 

The Utah bankers met at Logan under the lead of President Walker, who gave 
the convention a most interesting account of the state’s development with special ref- 
erence to its banking history. The association is in a flourishing condition, reports 
Secretary-Treasurer Wells. The convention took action on the propositions for legis- 
lation: (a) payment in case of dual deposits to survivor; (b) punishing derogatory 
statements about banks; (c) punishing drawing of checks when there are no funds 
on deposit. A committee on agricultural development, George Thomas of Logan, 
chairman, was appointed. Addresses and discussions were by local bankers. 
A. R. Heywood’s topic was Problems in Law and Banking and W. W. Ritter’s the 
Influence of the Panama Canal. 

Officers elected are: President A. P. Bigelow of Ogden, Vice-Presidents E. T. 
Smith of Salt Lake and J. T. Farrer of Provo; Secretary-Treasurer J. E. Shepard of 
Logan. 

VERMONT. 

Vermont had a quiet convention this year. The chief speaker was Prof. Scott 
of the Wisconsin School of Commerce. A. G. Eaton was chosen president, C. P. 
Smith vice president, L. O. Wells treasurer, and C. 8. Webster secretary. 


WEST VIRGINIA. 

White Sulphur Springs was the place of meeting of the bankers of this state, 
President Beall in the chair. Secretary Hill reported that there are 221 members. 
Prof. H. Parker Willis of Washington, D. C., spoke at length of the prospect for cur- 
rency reform legislation and the difficulties in the way. Mr. James of Easton, Pa., 
discussed ‘‘Segregation of Deposits” most instructively; Clerk Mathews of the Court 
of Appeals had for his topic ‘‘Decisions Affecting Banks;”’ Mr. C. P. Light spoke on 
‘‘Highway Improvement” and Mr. Ellsworth on ‘‘Bank Advertising” (published on 
another page); Dean Sanderson on ‘Agricultural Development.” 

Resolutions were passed indorsing the work of the National Citizens’ League 
and favorable to judicious monetary reform. An agricultural committee was ap- 
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pointed. At the banquet speeches were made by Prest. Hodges of the State Univer- 
sity, Hon. Andrew Price, Hon. A. B. White and Hon. T. J. Heflin. 

Officers elected are: President, Mason Matthews of Lewisburg; vice president, 
Glenn F. Barns; secretary-treasurer, re-elected, Joseph S. Hill. J. H. Knapp goes 
to the executive council of the A. B. A., and Edwin Mann is to be vice president 
for the state in that organization. 

WISCONSIN. 

The convention was the eighteenth one of the Association, and was held at 
Madison. An unusually large attendance gratified President Joyce, who compli- 
mented Secretary Bartlett on his organization work; agricultural education and co- 
operation of city and country banks, were his leading topics. The membership now 
numbers 735, leaving only 25 out of the fold. Prof. K. L. Hatch and Prof. Monroe 
spoke on the agricultural question; G. L. McIntosh on One-Cent Postage. 

Resolutions were passed opposing the state income tax law and favoring mort- 
gage loans by national banks. A committee on agriculture was appointed. 

The plan for a mutual insurance of deposits, instead of a state guarantee law, 

yas discussed, but final action referred to an adjourned meeting. At the banquet, 
at which James K. Illsley was toastmaster, veteran A. J. Frame talked reminiscently 
on his half century in banking in the state, and George W. Burton on the great pro- 
gress of Wisconsin’s material interests in the three past decades. A dozen other 
speakers entertained the 500 members who sat at the feast. 

Officers elected are: President E. A. Dow of Plymouth, vice president H. A. 
Moehlenpah of Clinton, treasurer H. G. Fleith of Wausau. Secretary Bartlett 
was not only re-elected, but presented with a handsome motor car as a token of 
appreciation. F. M. Wing and F. J. Carr go to the council of the A. B. A. 


WYOMING. 

At the bankers’ convention in Cheyenne, President Henderson of the Association 
spoke of the great development of resources of the state, and the success which at- 
tended the efforts of the bankers’ association to secure desirable laws, including one 
on deposits in trust, one on two-name deposits and several relating to mortgage loans. 
F. F. Johnson discussed cost and credit accounting for banks, Clement Chase spoke 
on early banking methods, M. R. Collins on collections, T. 8. Talifero, Jr. on na- 
tional resources; Prof. Netherton took up agricultural education, and E. R. Gurney 
discussed bank losses. 

Officers elect are: Ira E. Jones president, C. R. Massey vice-president, T. C. 
Rowley treasurer, H. VanDeusen secretary. Ex-president Henderson was chosen 
vice president for Woyming in the A. B. A. 


SSS 
AMERICAN INSTITUTE OE BANKING. 


The Institute has outlined a post-graduate course of study in banking which is 
about as complete as could be devised. Beginning with some general principles and 
the early history of banking in this country, following through the central and state 
bank systems prior to the Civil War, then the National system, it brings the course 
down to the present day in nine sections. It adds section upon banking in England, 
France, Germany, Scotland and Canada, closing with a study of the Reserve Associ- 
ation plan and the need for some such change in our system. The lay-out was pre- 
pared by Prof. Green of the Brooklyn Polytechnic Institute and is certainly ccmpre- 
hensive. 
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THE INVESTMENT BANKERS’ ORGANIZATION. 


Pursuant to program about 200 investment bankers, representing most of .the 
leading houses in the country, met in New York on August 8, and after discus 
sions, adopted a constitution and elected officers. The purpose of the organization is 
to introduce sound methods into the business of creating and marketing securities; 
there is need for greater uniformity in the laws governing issues of municipal and 
public utility securities. The examination by experts of the properties and condi- 
tions underlying all issues, through a central bureau will go far in protecting the 
public and also the investment bankers. 

The constitution adopted opens as follows: 


PREAMBLE. 


In order to promote the general welfare and influence of investment banks, or 
bankers, likewise banking institutions operating bond departments, and to secure uni- 
formity of action, both in legislation and methods of handling securities, together 
with the practical benefits to be derived from personal acquaintance, and for the 
discussion of subjects of importance to the banking and commercial interests of the 
country, which affect the investing public, and for protection against loss by crime, 
or through willful and irresponsible dealers in investment securities, and to surround 
the offerings of its members with greater safeguards, whereby they will enjoy the 
broadest markets possible, both at home and abroad, we submit the following con- 
stitution and by-laws for the Investment Bankers’ Association of America, 


CONSTITUTION—-ARTICLE I. 


Section 1. This association shall be called ‘‘ The Investment Bankers’ Associa- 
tion of America.” 
ARTICLE II. 


Section 1. Any national or State bank, trust company, private bankers, or bank- 
ing firm, having a paid-in capital of $50,000 or over, and which buys and sells bonds 
for its own account, and which is engaged in the business of investment banking 
shall upon the payment of annual dues, as hereinafter provided by the by-laws, be 
eligible to membership in this association and be entitled to one delegate to the an- 
nual meetings of the association; and any members may be expelled from this asso- 
ciation upon a vote of two-thirds of the executive council. 

Sec. 2. Branch offices not incorporated may send one delegate to the meetings 
of the association upon payment of $10 for each delegate, but such firm shall have 
but one vote. Branch offices operating as a separate corporation shall pay the regu- 
lar dues and enjoy the privileges of full membership. 

Other sections relate to management, etc. 

Mr. Geo. B. Caldwell of the Continental Trust and Savings Bank of Chicago 
was elected president in recognition of his great efforts to form the Association; 
other officers and board of governors were chosen as follows: 

Vice presidents—A. B. Leach, New York; Ex-Governor Frank W. Rollins, Bos- 
ton; William R. Compton, of St. Louis; Louis B. Franklyn, New York; Warren 8. 
Haydon, of Cleveland. Secretary—Frank R. Fenton, of Chicago. Treasurer—C.T. 
Williams, of Baltimore. 

Board of Governors—George 8. Henry, of Wm. Solomon & Co., New York; 
Erastus W. Bulkley, of Spencer Trask & Co.; Harold B. Clark, of White, Weld & 
Co.: Allen H. Hoyt, of N. W. Halsey & Co.: S. W. Webb, of the Old Colony Trust 
Co. of Boston; 8. B. Butterick, of Estabrook & Co., Boston; G. W. Hendrick, 3d, 
of E. W. Clarke, Philadelphia; G. K. Riley, of Montgomery, Clothier & Tyler, 
Philadelphia; Henry L. Duer, of Duer, Lanahen & Co., Baltimore; R. L. Scoville, 
of Ussing, Scoville & Co., Pittsburg; Harry E. Weil, Cincinnati; C. F. Otis, Cleve- 
land; Charles R. Dunn, vice president of Union Trust Co. of Detroit; C. Edgar 
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Elliott, of Joseph T. Elliott Sons, Indianapolis; Charles H. Schweppe, of Lee, Hig- 
ginson & Co., Chicago; William M. L. Fisk, of William A. Read, Chicago; C. Ww. 
McNear, of McNear & Moore, Chicago; James A. Smith, of A. G. Edwards & Sons, 
St. Louis; Harold Kaufman, of G. H. Kaufman, of St. Louis; E. M. Stevens, of 
Stevens, Chapman & Co., St. Paul; H. P. Wright, of the H. P. Wright Investment 
Co., Kansas City; A. C. Foster, of McCansey, Foster & Co., of Denver; Herbert 
Witherspoon, of Spokane & Eastern Trust Co., Spokane, Washington; and Sam B. 
Wakefield, of San Francisco. 


An executive council is to be provided for, to be appointed hereafter. 
= 


BANK EXAMINERS’ CONFERENCE. 


The third annual conference of national bank examiners of New York and 
Philadelphia was held in July. State bank examiners also attended from New 
York, New Jersey, Pennsylvania, Delaware, Maryland and Virginia. A plan was 
formulated for a joint organization to be known as the American Bank Examiners 
Association, and acommittee on organization was appointed under the Chairman- 
ship of Supt. Van Tuyl of New York. 

Interesting and instructive papers were read: Mr. Norris of Philadelphia on the 
National Fee System, Mr. Andrews of New York on the Duties of Directors, Mr. 
Hann of Baltimore on the Advantages of System, Mr. Quinn on Appraisals, Mr. 
Rorabeck on First Aid to Injured, Mr. Broderick on the Central Credit Bureau in 
New York state; all of which subjects were thrown open to general discussion and 
thoroughly discussed, too. Deputy Skinner of the New York Department offered 
the resolution for a permanent organization, explaining its purposes fully. A com 
mittee was appointed to lay before Congress the need fora revision of the national 
bank fee system, created in 1875 and now out of date and actually detrimental. 

There can be no question but that this conference will be followed by valuable 
results for better bank examinations and hence better banking; these men speak from 
experience which after all is the best teacher. 


BANKERS’ AGRICULTURAL CONVENTION. 


Delegates from twenty-two State Bankers’ Associations which have organized 
committees for the promotion of agriculture, met in Minneapolis, Minn. The pur- 
pose of the convention was to discuss ways and means to further the object in view. 
Joseph Chapman, Jr. of Minneapolis, one of the earliest movers in the nation-wide 
project, presided and was re-elected president of the organization. Charles R. 
Frost is the secretary. Prominent among those in attendance were James J. Hill of 
the Great Northern Railway, George M. Reynolds of Chicago and Arthur Reynolds 
of Iowa, B. F. Harris the indefatigable missionary for the cause, from the Illinois 
Association, Senator Page of Vermont, Congressman Hanna of North Dakota, and 
such educators as Dean Woods of Minnesota Agricultural College, Prof. Monroe of 
the Cokato School, Prof. Cooley of Chicago, Prof. Giles of Wisconsin, C. S. Sed- 
field of the U. S. Dept. of Agriculture, Prof. Weldron of the North Dakota Col- 
lege. Vigorous addresses were delivered and much valuable material contributed. 
The keynote was: 

‘‘The prosperity of the Nation depends upon the permanency and efficiency of our 
agriculture. From now on it must receive constant and careful attention.” 
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OFFICE HOLDERS IN THE AMERICAN BANKERS’ 
ASSOCIATION. 


MR. FRAME’S PROPOSED AMENDMENTS. 
Editor Banking Law Journal: 

Under the above caption in the ‘‘ Wisconsin Banker,” and other banking journals 
of November, 1911, there appeared a trenchant criticism by E. L. Johnson of Waterloo, 
Iowa. Also statements as to usurpation of offices in the American Bankers Associ- 
ation by a few to the exclusion of the many. 

At the last session of the American Bankers Association, at New Orleans, Mr. 
C. H. McNider of the First National Bank of Mason City, Iowa, offered a resolution 
to correct in part the wrongs of some members holding three years on the Executive 
Council—one as chairman—then vice-president—then president—then three years 
ex officio member of the Executive Council, including several committee appoint- 
ments at the same time. 

This resolution was thrashed out on the floor of the convention; and when a 
vote was taken, the insiders could not, or would not, discern the difference between 
227 affirmative votes to 165 against, until noses were counted. The resolution was 
lost because a two-thirds vote is required to amend the Constitution. However, the 
result indicated the ‘‘ handwriting on the wall,” and, to make partial amends, the 
last council meeting at Briarcliff approved of the following: 

‘*Resolved, That the following amendment to the Constitution be adopted, 
effective in 1913: That the last paragraph of Section 2 of Article III of the Consti- 


tution of the American Bankers Association be amended by pretixing thereto the fol- 
lowing: 

‘* During the period of one Association year after his term shall have expired. 
the Chairman of the Executive Council shall not be eligible for election by the Asso- 
ctation to any other office.” 

This amendment clearly does not go far enough; therefore I offer the following 
asa partial correction. TZ7hzs has the unanimous approval of the American Bank- 
ers Association members of the Wisconsin Bankers Association at the late session, 

Whereas, The Executive Council of the American Bankers Association, through 
excess of membership, has become unwieldy and also unnecessarily expensive, thus 
aiding in expenditures aggregating $197,000 for 1910-11, which equals the total re- 
ceipts; and 

Whereas, Certain officials and committeemen have been continued in various posi- 
tions to the extent that ten men have held over 150 of those honors in the past ten 
years, and that most of the members of the Executive Council have been absolutely 
excluded from participating therein; therefore be it 

Resolved, That Section 2 of Article III, Subdivision (c), referring to members 
of the Executive Council, which reads as follows: 


‘* The following shall be members ex oficzo: the president of the 
Association ; the first vice president; e2-prestdents for three years after 
the expiration of their terms of office as president; the president, 
tirst vice-presidents and chairman of the Executive Committees of Trust 
Companies, Savings Banks and Clearing House Sections; the chairman 
of the Executive Council of the American Institute of Banking, and the 
president of the organization of Secretaries of the State Bankers Associ 
ation, known as the State Secretaries section,” 


shall be amended by eliminating therefrom the words in italic, to wit, ‘‘ ex-presidents 
for three years after the expiration of their terms of office as president.” 
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Resolved, That there be added to Article IV, Section 6, after subdivisions 1, 
2, 3and 4, the following: 


‘*( 5) No delegate representing a member of the association shall be entitled to 
hold more than one committee appointment at the same time.” 


As to continuing committees year after year, in Article IV, Sec. 6, under Sec. 
(2), in tenth line, after the words ‘‘ be continued for a similar period,” insert the fol- 
‘owing: “except after three years continuous service, such committee shall be con- 
tinued only by unanimous consent of those voting thereon.” 

These do not cover the whole ground, but will be a step toward equity. As I close 
at this session my three years on the council, no man can charge me with personal 
motives in this matter. I seek only to correct, as far as possible, palpable wrongs. 
No matter how capable the men may be who have served heretofore, the point is stil] 
well taken that, among 12,000 bankers, official honors should not be monopolized by 
the few. Will the American Bankers Association suspend business if the change is 
effected ? The handwriting is on the wall—-227 to 165—therefore, pass the honors 


around. ANDREW J. FRAME. 
oo 


BOOK NOTICES. 


HASKIN’S AMERICAN GOVERNMENT.* 

The author has succeeded in setting forth in this volume the whole story of how 
our Government is run, in simple language; as he putsit: A book for any American 
between 9 and 90. No wonder he has had to print 175,000 copies, for the average 
American is curious to know how his Uncle Sam works. There are thirty chapters 
each dealing with a specific function from that of the President down, and each chap- 
ter had been approved by men in the performance of the functions before publication, 
President Taft and his cabinet leading off. It is not a scientific or technical book, 
but an every day one for every day citizens. 

* Published by the author, Frederic J. Haskin, Washington, D.C. 


DAVIS’ FOREIGN EXCHANGE TABLES.* 
The most complete and promptly serviceable book of foreign exchange tables 


that has come to our notice is the one with the above title. It is comprehensive on 
British, French, German, Austrian, Scandinavian, Dutch, Russian, Mexican and 
Japanese moneys; hence applicable also to the countries having the French system, 
(Belgium, Spain, Italy, Switzerland, Greece &c.) and covers all other countries, less 
comprehensively because less necessary. Interest tables for pounds, francs, marks 
and florins are included. It gives the conversion of dollars to pounds or pounds to 
Gollars more quickly and with a wider range in exchange rates than any other book 


of the kind. 
* Published by the author, E. D. Davis, Minneapolis, Minn. 


THE GERMAN ECONOMIST. 


The /nternationaler Volkswirt is the most enterprising of the economic publi- 
cations of Germany that reaches our files. Its discussions of banking and finance are 
always up to date and instructive. It keeps us in touch with the German security 
markets, the condition of the Reichsbank and the other leading banks, and with the 
monthly business of the German clearing houses. Since our international relations 
with Germany have become so much closer in recent years, this periodical should be 
in the hands of all banks and bankers whose business reaches beyond our own shores. 
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SCHOOL SAVINGS BANKS. 


HE inculcation of thrift has perhaps had less attention than it merits, but through 
the school savings banks system in our public schools, the boys and girls in the 
United States have saved and placed to their credit over five million dollars dur- 

ing the last twenty-five years. The work has been forwarded very quietly, and with- 
out public support. 

Mr. John H. Thiry, a native of Belgium, where he was educated and later an 
instructor in schools, came to New York in 1859. He was there engaged in the 
book business, buying and selling rare books, preferably French and German ones. 
In 1870 he took up his residence in the Dutch Kills section of Long Island City, de- 
voting himself to horticulture, chiefly grape culture. In 1884 he became one of the 
School Commissioners of the Long Island City Public Schools, and in 1885 he insti- 
tuted the school savings banks systemin one of the schools there. The system under 
his care soon extended to all the public schools. It was simply the calling of the roll 
for the collection of the children’s penny savings each Monday morning and placing 
them in bank to their individual credit. 

The amount saved by the boys and the girls soon attained considerable size, and 
their development in self-responsibility, industry and aptness in study was remarked. 
The public schools in Islip, Amsterdam, Jamaica and a few other points, through Mr. 
Thiry’s lead, adopted the system. Mr. Thiry had his Scholar’s Card copyrighted and 
began printing statistics annually, giving the figures of the school savings, ccmbired 
with valuable information on the subject. He adapted his forms from those in use 
throughout France and Belgium. He adhered to the French language in his family, 
and though he wrote clearly, his speech in English was never fluent. 

In 1889 the writer, through her literary work, became associated with Mr. Thiry in 
this philanthropy, and presented the subject of thrift teaching through the school sav- 
ings banks system to Teacher’s Institutes, The Academy of Political and Social Science, 
The National Council of Women, The World’s and National Woman’s Christian Tem- 


perance Union and other bodies, introducing the school savings banks into a number 


of Pennsylvania public schools, reaching out into other States and to Canada and 
the Provinces. The privilege of the copyright card was given her for the United 
States, and the work has gone on quietly, steadily and continuously, Mr. Thiry do- 
ing much for the cause, making up the statistics each year and printing them for free 
distribution. The last of these statistical tables, for which we collected the mattcr 
jointly, was printed January, 1910, and reports 1168 schools using the schools savings 
bank system, and that the scholars in these schools have saved since its intro- 
duction $5,051,644.60. 

Mr. Thiry’s failing strength prevented the completion of the statistics last year, 
and on June 24th, 1911, he laid down the burden and joy of this work for the people 
and passed on to his reward. His age was eighty-nine; but he was very alert and 
active in body and mind until the brief sickness which ended his life. 

His school savings banks papers, book copyrights and all interests in the work 
he bequeathed to his ‘‘ co-laborer,” the writer, the editor of Thrift Tidings, and the 
author of twenty or more pamphlets and slips on school savings. 

School savings are now collected in some schools in almost every State in the 
Union, and in Alaska, and Porto Rico. It is almost impossible to secure full statistics 
of the savings of the children in all the schools using the system; we have not been 
able to make them complete for several years. The work has been rather a lone phil- 
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anthropy, without financial support, except a slight appropriation from the Woman’s 
Christian Temperance Union, in which the writer is listed as ‘‘ World’s and National 
Superintendent of School Savings and Thrift Teaching.” There are W. C. T. U. 
aids in some of the states, their mission being to distribute the school savings litera- 
ture and assist in the extension of the work. 

The Comptroller of the Currency at Washington is aiding this year in collecting 
and compiling the statistics. He has sent out our blanks for reports to the different 
schools using the school savings system. 

The difficulty in securing the figures of the scholars’ savings in the scattered 
schools arises from the fact that the teaching force changes often and that no special 
inducement can be offered them for reporting. 

Sometimes we are pleasantly surprised by volunteers, as today a letter came from 
Campello, Mass., where we thought the collections had lapsed. A school trustee 
writes: ‘‘Our school accounts have been turned over to the People’s Savings Bank 
of Brockton. We have now 4,000 accounts open with the scholars, and hope we 
may be returned to line.”’ 

This philanthropy is popular. A report of the status of the work in one 
school, the Henry Barnard, in Hartford, Conn., just received, recalls the manner in 
which the system was introduced there, and being typical will bear relating. It was 
in October, 1906, the writer went to a National Convention in Hartford. She was 
scarcely seated in the Convention Hall when a message came from Mr. T. L. Weaver, 
superintendent of the Hartford public schools, asking her to meet him, and stating 
that one of his school principals was very anxious to be informed about school sav- 
ings banks, and to establish the system in his school. Mr. Weaver took her at once 
to the Henry Barnard school, where Mr. A. D. Call, the principal, gave her a cordial 
welcome. After explaining the method fully, they went together to the bank, as 
it was desired she should enlighten the bankers in regard to the part of the work that 
would devolve on them and give them the views of other bankers on the subject. On 
the following day she returned, by request, to the school, speaking in several rooms 
to the scholars on the advantages of saving their pennies and relating to them in- 
stances of the good uses made of money by boys and girls who had accumulated school 
savings. Later the teachers were addressed as a body. 

Mr. Call desired to institute the school savings system for the mental, moral and 
physical benefit of his pupils; he had 1,500 of them, more than half then umber be- 
ing of foreign parentage. There were two cheapcandy shops near the entrance of 
the school and the children were wasting their pennies there, ruining their health and 
prospects of mental development by eating candy, gum and other disturbing things 
during school hours. He felt if he had a plan in force whereby they could save their 
pennies they would be in much better condition, to say nothing of the great benefit 
the acquired thrift habit would be to them. 

Bankers, teachers and scholars cooperated willingly in the establishment of the 
practical savings system, and two months later Mr. Call wrote her ‘‘one of the candy 
venders has closed his shop for lack of trade, and most of our boys and girls have 
deposited money to their bank credit.” His last report is dated February 13, 1912, 
and the whole amount of the scholars’ deposits since the savings system was taken 
up in 1906 is $20,776.95. 


This is but one of the many instances where cheap candy and cigarette shops 
have been closed and slot machines moved farther from school houses, when children’s 
pennies have been banked for them by,the school authorities. 

The administration of the school savings banks system requires but about fifteen 
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minutes a week. The consciousness of self-responsibility it engenders in the boys 
and girls, the individuality and honesty of character it develops, combined with 
the thrift habit and initial business knowledge, is of more real value than the money 
saved, though the equalizing distribution of money that the system of saving pennies 
brings about does much toward the elimination of poverty and the feeling of unrest 
between capital and labor. Sara Louisa OBERHOLTZER. 


PINKERTONS’ OPEN LETTER TO SECRETARY OF THE AMERICAN 
BANKERS’ ASSOCIATION. 


Under date of July 15, Pinkertons’ National Detective Agency sent a letter to 
the Secretary of the A. B. A. in which they denied some of the claims made by the 
Protective Department of the A. B. A., and in which they, the Pinkertons, claim 
100 per cent. greater results than the Protective Department of the A. B. A. 

To prove their statement, they cite the results of the Protective Department of the 
A. B. A. taken from the published reports, and for comparison they cite the results 
of their own protective work done for members of the A. B. A. who are also sub- 
scribers to their protective system. 

Upon going to press we have not heard that the Secretary has made any reply. 

The Pinkertons operated the Protective Department of the A. B. A. for fifteen 
years, and, if what they now claim is not true, should not a denial by the Secretary 
be made public for the benefit of the members of the A. B. A. ? 


AMERICAN INSTITUTE OFFICERS FOR 1912-1913. 


At the annual convention held at Salt Lake City, Utah, officers of the Institute 
elected for the ensuing vear were: 

Byron W. Moser, Missouri, president; H. V. Haines, Washington, vice presi- 
dent, H. 8. Male, Illinois, secretary, I. L. Bourgeois, Louisiana, treasurer. F. A. 
Crandall of Chicago is to head the executive council, with the following new 
members: Q. B. Kelly, Utah, T. R. Durham, Tennessee, R. H. Bean, Massachu- 
setts, C. W. Allen-Doeroefer, Missouri, L. H. Woolfolk, Washington. Next year’s 
convention will be heldin Richmond, Va. 


THE WORLD’S PRINCIPAL MONETARY SYSTEMS. 
BY MAURICE L. MUHLEMAN. 

The subject treated in the Bankinc Law JourNnAL’s YEAR Book for 1912, which 
is now ready for issue, is probably more apropos than any of the important subjects 
we have’ thus far brought out, owing to the fact that a bill for a National Reserve 
Association was introduced at the session of Congress just closed, and to the neces- 
sity for a currency reform measure of some kind to be adopted. 

This book contains a concise review of the monetary systems of the leading na- 
tions of the world, illustrating the fundamental differences between the various 
systems. It also contains a copy of the charter of the Second Bank of the United 
States and a discussion of the bill now before Congress. 

This book will be sent post paid to any address for $1.00. 
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RESERVE AGENTS APPROVED IN AUGUST. 


The following banks were approved as Reserve Agents in August: 

Irving National Bank, New York, for Columbia Nat. Bank, Buffalo, N. Y.; 
Citizens Nat. Bank, Waterbury, Conn.; Manufacturers Nat. Bank, Troy, N. Y.; 
Farmers & Mechanics Nat. Bank, Philadelphia, Pa.; Merchants Nat. Bank, Rich- 
mond, Va.; Southwest Nat. Bank of Commerce, Kansas City, Mo.; Nat. Bank of 
Newport, Vt.; First Nat. Bank, Richfield Springs, N. Y.; Fourth & First Nat. Bank, 
Nashville, Tenn.; German Nat. Bank, Newport, Ky.; First Nat. Bank, Genoa, N.Y.; 
City Nat. Bank, Lansing, Mich.; Nat. Bank of Skaneateles, Skaneateles, N. Y.: 
Peoples Nat. Bank, Scranton, Pa.; Keeseville Nat. Bank, Keeseville, N. Y. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Fordyce, 


Ark.; Suffern Nat. Bank, Suffern, N. Y.; First Nat. Bank, Wartrace, Tenn.; Seattle 
Nat. Bank, Seattle, Wash., First Nat. Bank, Milwaukee, Wis. 

Chatham & Phenix National Bank, New York, for Nat. Bank of Petersburg, 
Va.; First Nat. Bank, Plainfield, Conn. 

Chase National Bank, New York, for First Nat. Bank, Cushing, Okla.; Brule 
Nat. Bank, Chamberlain, S. D.; Anaheim Nat. Bank, Anaheim, Calif.; Atlantic 
Nat. Bank, Boston, Mass. 

Coal & Iron National Bank, New York, for Fletcher American Nat. Bank, 
Indianapolis, Ind. 

Fourth National Bank, New York, for Southwest Nat. Bank of Commerce; 
Kansas City, Mo. 

Seaboard National Bank, New York, for Southwest Nat. Bank of Commerce, 
Kansas City, Mo.; First Nat. Bank, Minco, Okla. 

National Nassau Bank, New York, for Southwest Nat. Bank of Commerce, 
Kansas City, Mo.; Ohio Nat. Bank, Columbus, Ohio. 

Liberty National Bank, New York, for Fourth & First Nat. Bank, Nashville, 
Tenn.; Irvington Nat. Bank, Irvington, N. Y.; Northwestern Nat. Bank, Minnea- 
polis, Minn. 

National Park Bank, New York, for Atlantic Nat. Bank, Boston, Mass. 


Hanover National Bank, New York, for Atlantic Nat. Bank, Boston, Mass.; 
First Nat. Bank, Corydon, Ia. 


American Exchange Nat. Bank, New York, for First Nat.Bank, Amityville, N.Y. 

Garfield National Bank, New York, for Cleveland Nat. Bank, Cleveland, Ohio. 

Continental & Comercial National Bank, Chicago, for Southwest Nat. Bank, 
of Commerce, Kansas City, Mo.; Citizens Nat. Bank, Baltimore, Md.; Story City 
National Bank, Story City, Ia.; First Nat. Bank, Terril, Ia. 

Corn Exchange National Bank, Chicago, for First Nat. Bank, Compton, III.; 
Southwest Nat. Bank of Commerce, Kansas City, Mo.; Farmers & Manufacturers 
Nat. Bank, Poughkeepsie, N. Y.; Batavia Nat. Bank, Batavia, Ill.; Farmers & Mer- 
chants Nat. Bank, Wabash, Ind. Fourth & First Nat. Bank, Nashville, Tenn. 

National City Bank, Chicago, for Southwest Nat. Bank of Commerce, Kansas 
City, Mo.; Commercial Nat. Bank, E] Paso, Tex. 

Fort Dearborn National Bank, Chicago, for Fourth & First Nat. Bank, Nash- 
ville, Tenn.; Atlantic Nat. Bank, Boston, Mass.; First Nat. Bank, Milwaukee, Wis. 


Girard National Bank, Philadelphia, for Watertown Nat. Bank, Watertown, N.Y. 

Corn Exchange National Bank, Philadelphia, for Grange Nat. Bank of Lacom- 
ing Co., Hughesville, Pa.; First Nat. Bank, Waycross, Ga. 

Philadelphia National Bank, Philadelphia, for Seaboard Nat. Bank, Norfolk, Va.; 
Fourth & First Nat. Bank, Nashville, Tenn. 


Third National Bank, St. Louis, for First Nat. Bank, Newton, Ia.; Southwest 
Nat. Bank of Commerce, Kansas City, Mo.; First Nat. Bank, Fordyce, Ark.; Farmers 
& Merchants Bank, Hennessey, Okla.; Central Nat. Bank, St. Petersburg, Fla.; 
Fourth & First Nat. Bank, Nashville, Tenn. 


Mellon National Bank, Pittsburgh, for Farmers Nat. Bank, Pennsburg, Pa.; 
Second Nat. Bank Mechanicsburg, Pa.; Fourth & First Nat. Bank, Nashville, Tenn.; 
Grange Nat. Bank, Mansfield, Pa.; Citizens Nat. Bank, Evans City, Pa. 





AMERICAN BANKERS’ ASSOCIATION. 


Program of the Thirty-Eighth Annual Convention at Detroit, Mich., 
September 9-13, 1912. 


BUSINESS SESSIONS OF THE ASSOCIATION. 
At the Hotel Pontchartrain (Official Headquarters) Monday, September 9, 1912. 
Morning—Committee Meetings. Afternoon (2 o’clock)—Executive Council. 


WILLIAM LIVINGSTONE, 
President Dime Savings Bank. 
President American Bankers’ Association. 
Chairman Executive Committee. 


AT THE DETROIT OPERA HOUSE. 
FIRST DAY’S SESSION. 

Tuesday, September 10, 1912, 10 o’clock A. M. 
Invocation—Rev. Jos. A. Vance, D.D., Pastor First Presbyterian Church, Detroit. 
Addresses of Welcome—Hon. Chase 8. Osborn, Governor of Michigan. Hon. 

W. B. Thompson, Mayor of Detroit. Hon. George H. Russel, President Detroit 
Clearing House. Hon. Homer Warren, Pres, Detroit Board of Commerce. Response 
by Robert J. Lowry, President, Lowry National Bank, Atlanta, Ga. 
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Annual address of the Presidcnt: William Livingstone, Detroit, Mich. 

Annual Reports of Secretary, Treasurer, General Counsel, and Standing Protec- 
tive Committee. 

Report of the Executive Council; Arthur Reynolds, Chairman, Des Moines, la. 

12 o'clock. 

Address by Hon. Robert W. Bonynge, Denver, Colo., Member National Mone- 
tary Commission: ‘‘ Banking and Currency Reform.” 

Recess for luncheon. 


GEORGE H. RUSSEL, 
President People’s State Bank 
Chairman Reception Committee 


Tuesday Afternoon, 2 o'clock. 
teports of Sections. 


Amendments to the Constitution: Reported out from Executive Council by 


Arthur Reynolds, Chairman. 
3 o'clock. 
Address by Hon. William Alden Smith, U. S. Senator, Michigan. 


Reports of Committees: Law—Pierre Jay, Chairman; Bills of Lading—Clay H. 


Hollister, Chairman; Express Companies and Money Orders—Thornton Cooke, Chair- 
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man: Insurance—Robert E. James, Chairman; Forms for National and State Banks— 
John M. Miller, Jr., Chairman. 


SECOND DAY’S SESSION. 
Friday, September 13, 10 o’clock A. M. 
Invocation—Rev. Frederick Deland Leete, D.D., LL.D., Bishop M. E. Church. 
Address by Charles A. Conant, N. Y. City: ‘‘ Land and Agricultural Credits.” 
Address by Mr. Andrew M. Soule, President Georgia State College of Agricul- 
ture and Mechanic Arts. 


EMORY W. CLARK, 
President First National Bank 
Chairman Finance Committee 


Report of the Committee on Agricultural and Financial Development and Edu- 


cation, Joseph Chapman, Jr., Chairman. Debate and Action on Report will follow. 


Recess for luncheon. 
Friday Afternoon, 2 o'clock. 
Reports of Committees—Currency Commission, A. B. Hepburn, Chairman; 
Federal Legislative, E. R. Gurney, Chairman. 
Invitations for next Convention—Unfinished business—Communications from 
Executive Council—Resolutions. 
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Report of Committee on Nominations—action on same—installation of officers. 

Adjournment szne de. 

Execurive Counci.—Arthur Reynolds, Chairman. At Hotel Pontchartrain, 
immediately following the adjournment of the convention should the convention ad- 
journ at a reasonable hour, otherwise at 8 o'clock p. m. 


Section Meetings at Detroit Opera House. 


TRUST COMPANY—Wednesday and Thursday mornings at 10 o'clock. 
Addresses by President F. H. Fries; George M. Reynolds on ‘*‘ The Money Trust 
Inguiry;” Prof. Henry M. Bates on ‘‘Some Unscheduled Liabilities,” and Breckinridge 
Jones on ‘‘Achievements of the Trust Company Section During Past Fifteen Years.” 
SAVINGS BANK—Wednesday and Thursday mornings at 9.30 o'clock. 
Addresses by President A. L. Aiken; Postmaster-General Hitchcock on ‘‘ Postal 
Savings Banks and the Banks;” Edward Chamberlain on ‘‘ European Land Banks;”’ 
J. Pulleyn on ‘* The Savings Bank and the Community.” 
CLEARING HOUSE—Wednesday and Thursday mornings at 9.30 o’clock. 
Addresses by President C. A. Ruggles; C.R. McKay on ‘‘The Numerical System ;” 
Jos. T. Talbert on ‘* Functions of the Modern Clearing House; Jerome Thralls on 
‘Collections of Country Checks thro’ the Clearing House; Frank Green, managing 
Editor of ‘* Bradstreets ” on ‘* Uniform Clearing House Reports.” 
STATE SECRETARIES—Wednesday and Thursday mornings at 9.30 o’clock. 
Adresses by President J. W. Hoopes; F. W. Ellsworth on ‘* Bank Publicity ;” 
O. E. Dunlap ‘‘ The Boys Behind the Guns;” Chas R. Frost on ‘* Cost Prices for Bank 
Equipment; ’ R. L. Crampton on ‘+ Central Bureau for Credit Information;” W. B. 
Hughes on *‘ Protective Service;’’ W. C. McFadden on ‘* Wealth Production Activ- 
ities; Haynes McFadden on ‘‘ Elimination of Conflict in Convention Dates.” 


ENTERTAINMENT. 


Monday, September 9—12.30 p. m. to 2 p. m.: Reception and luncheon at the 
plant of the Burroughs Adding Machine Company. 4.30 p.m.: Steamer Tashmoo 
for ride on Detroit River and Lake Ste. Claire; returning about 10 p. m; luncheon 
served aboard the boat. 

Tuesday, September 10—S p. m.: Reception to visiting bankers and ladies at the 
Wayne Pavilion. 9 p.m.: Ball at Wayne Pavilion. 

Wednesday, September 11—2p. m.: Golf tournament atthe Country Club. The 
Chairman of the Golf Committee announces that suitable prizes will be offered. 3 p. 
m.: Baseball at Navin Field (Detroit vs. Philadelphia); a section has been reserved 
for visiting bankers. 8 p.m.: Theatre. 

Thursday, September 12—3 p. m.: Baseball at Navin Field (Detroit vs. Phila- 
delphia: a section has been reserved for visiting bankers. 3.30 p. m.: Luncheon 
at Walkerville; compliments of Hiram Walker & Sons; boat leaves foot Woodward 
Avenue at 3.30 p. m. and returns about 7 p.m. 4p. m: Reception for the ladies 
at the Country Club; the Chairman having in charge this reception is exerting every 
effort to make this one of the most enjoyable functions of the week. 8 p.m.: Theatre. 

Friday, September 13—<Autos in attendance for visits to industrial plants at 
pleasure of visitors. In addition other features for the entertainment of guests will 
be announced as soon as the details can be worked out. 

To supplement the city’s hotel accommodations the new palatial lake steamer 
City of Detroit I[f has been chartered by the local committee on arrangements, of 
which Leroy M. Gibbs is general secretary and to whom chief credit for the admir 
able arrangements for the care and entertainment of members and guests, is due. 





A Remarkable Feat in Vault Construction 
by the Herring-Hall-Marvin Safe Co. 


NEW VAULTS OF THE BANKERS TRUST CO. 


cn 


MAIN ENTRANCE TO VAULT. 


A remarkable example of the progress of vault construction is the pro- 
duction of the strong-box of the Bankers Trust Co. of New York City, the 
work of the well-known premiers in the business—the Herring-Hall-Marvin 
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Company. This vault 
is the latest word in this 
line of construction and 
the strongest one so far 
produced; yet it is so 
built that it combines 
the greatest safety with 
the highest efficiency 
for use,—an important 
element. 


THE DOORS. 


The massive doors 
are unprecedented in 
strength and _ endu- 
rance against attacks. 
The main door weighs 
39 tons ! But there are 
two entrances, each 
equipped with doors 
three feet thick. 
The main door has 
20 of the 5 inch bolts 
and two of the largest 
combination locks ever 
made. 
MAIN DOOR CLOSED. Yet this massive por- 
tal isso beautifully ad- 
justed to use, that it can be swung by ; 
the use of a single finger. 
Its composition is a combination of 
steel plates and concrete so constructed 
as to defy penetration; the bolt-frame is 
of solid, cast steel. 
In the placing of the locks and bolt- 
mechanism a new device was employ- 
ed so that both the jambs and the door 
would have to be pierced to reach the 
dogs that hold the bolts. Moreover the 
locks themselves, instead of being un- 
protected, as usual, on the inside, are 
covered with strong steel plates. 
The emergency door, which obviates 


the danger of a ‘‘lock out,’’ is equip- 


ped with equally strong protective de- 
vices. This door is a circular one and is 
of course not as large as the main one. 
Toinsure against locking clerks in the 
vault an electric system, connecting 
with a six-inch vibrating gong is placed 
in the vault; the closing of either door EMERGENCY DOOR CLOSED 
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starts the ringing of bell, 
which continues until 
the door is closed and 
locked. <A further safe- 
guard is a telephone di- 
rectly over which is a 
small continuous burn- 
ing light. In the event of 
a person being locked in, 
by telephoning the offi- 
cers, instructions can be 
given in the use of a 
tripping key for the time 
lock, which will permit 
the operating of the 
bolts, if proper officials 
who hold the combina- 
tions are there to unlock 
the door. 


THE VAULT 
PROPER. 


But is the vault itself 
as strong as the doors ? 
Yes, and it is as re- 
markable in its way as MAIN DOOR OPEN 
are the doors. 
Inside it measures 224 feet high, 28 feet wide, and 30 feet deep. It weighs 


1550 tons. 


Its side walls, ceiling and bottom are 4 inches thick, consisting of 4 separ- 
ate layers of drill proof steel plates; each layer laid at right angles to the 
preceding layer. Two feet of concrete surrounds this steel lining,embedding 85 
pounds per lineal yard of railroad rails set on staggered centres eight inches 
apart. 


The vault is divided into two floors, the lower being 13 ft. high and the 
upper 94 feet high. 

It will accommodate 160 safes when en- 
tirely filled, and 102 safes have been in- 
stalled, varying from 3 to 4 ft. wide by ap- 
proximately 6 ft. high each. 

It is impervious to fire, defies the cut- 
ter burners of the latest type, and will re- 
sist any shock, even one that would des- 
troy the building. 

The ventilating apparatus is perfect 
and the electric lighting system is unex- 
celled. In addition electrical conveniences 
of the latest kind are introduced. 

Every improvement known to modern 

EMERGENCY DOOR OPEN. vault construction has been adopted. 
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THE INTERNATIONAL TRUST 
VAULT AT DENVER. 
The new vaults for the In- 
ternational Trust Co.,in Den- 
ver, Colorado,also constructed 
by the Herring-Hall-Marvin 
Co. forthe safe deposit busi 
ness of that Trust Co., are 
equally interesting, although 
not of such immense pro- 

portions. 

This vault is practically 
16 x 30 feet, lined on all four 
sides, top and bottom, 24 
inches thick, with drill proof 
chrome steel and openhearth 
steel. The main entrance is 
had through a circular door 
12 inches thick, of solid steel, 
including the bolt frames, 
which make the door over all 
about 20 inches thick; it 
weighs about fifteen tons. 





There is also in this vault 
INTERIOR VIEW OF ONE FLOOR OF VAULT an emergency entrance with 


a 24 inch diameter clear opening, of 


the very, same construction, for use 
in ventilating the vault. The interior 
of the vault is elegantly gotten up in 
the following manner: 

The entire exposed ceiling is finished 
in solid steel and bronze with electric 
clusters for lighting purposes. The 
exposed side walls have mirrors cover- 
ing them, set in metal frames. The 
interior of the vault is fitted up with 
about 2,500 of the latest improved 
safe deposit boxes, finished in jig- 
gered nickel. 

In front of the entrance to the vault 
is the lowering platform which raises 
the floor up and down so that when 
the door is open an absolute flush en- 
trance from the bank floor is had into 
the vault, and no step is made neces- 
sary to enter the vault. 

The vault for holding money and se- 
curities is about 9 x 10 feet of the 
same construction except that the 
door is rectangular. This vault holds INTERIOR VIEW SHOWING RESERVE CHEST 
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INTERNATIONAL TRUST COMPANY BUILDING, DENVER 


INTERIOR INTERNATIONAL TRUST COMPANY, DENVER. 
Door to Vault Built by Herring-Hall-Marvin Safe Co, 
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eight burglar proof safes of heavy construction, the entire bodies being 2 
inches thick. 


GULF, FLORIDA AND ALABAMA RAILWAY. 


The Gulf, Florida & Alabama has excited a good deal of talk in the finan- 
cial district the last few weeks. New railroads of any importance are now so 


few and far between that Wall Street, when it hears of one, generally looks 
into the matter. That the district, in this instance, has done more than take 
a look lies in the fact that the Gulf, Florida & Alabama means the first effort 
of well-known New York capitalists to take time by the forelock in regard to 
the opening of the Panama Canal. It is common knowledge that all, or most- 
ly all, shipments for the Orient or for South Americia, arising in the East or 
the Middle West, will go via the Canal on its completion rather than over- 
land, as now, by the trans-continentals. The idea of the new road is the quick- 
est route to the Gulf and thence to Panama. Starting from Pensacola (the 
only important deep sea harbor directly on the Gulf of Mexico), the road is 
laid out to run northerly in Alabama about 300 miles and to cut across the 
Frisco, the Mobile & Ohio, Alabama-Great Southern, the Southern, the L. & 
N., and the Illinois Central. A glance at the map, keeping in mind the 
terminal advantages of Pensacola and its nearness over sea to Panama, shows 
at once the new railroad’s strategic position for collecting traffic from these 
other systems. 

So far there has been acquired 64 miles of track between Local and Can- 
tonment, the lattertown being near the Gulf. Between Cantonment and Pen- 
sacola, 18 miles, the line is graded and steel is now being laid. It is expect- 
ed that this part of the line, in connection with the 64 miles, will be opened 
for traffic in October of this year. 

Small as is the portion of the line now operating, it is a fact of most un- 
usual interest that it is earning its present fixed charges. This is due in 
large measure to the contracts for immense shipments which originate along 
the line. Alabama, though a region of great natural resources, is poorly sup- 
plied with railways. During the road’s construction local traffic should keep 
the line busy enough; on its completion, and after the opening of the Panama 
Canal, the new railroad should occupy a position among common carriers of 
premier importance. 

Plans for marine terminals at Pensacola call for the most extensive system 
of docks in the South. A pier sufficient for the present needs of the road is 
now being built. Contracts have also been left for a freight depot and a 
passenger station. That there is a great deal of local interest in this road is 
shown by an article in ‘‘ Pensacola Journal’’ stating arrangements are being 
made by the Commercial Association of Pensacola to celebrate the inaugura- 
tion of passenger service over the Gulf, Florida & Alabama on November 1 
in connection with the Interstate Fair, to be held during that week,the day to 
be called ** Gulf, Florida & Alabama Day.”’ 
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INDIANA NATIONAL ADOPTS NUMERICAL TRANSIT SYSTEM. 
BUYS ELEVEN TRANSIT MACHINES. 

The Indiana National Bank of Indianapolis has bought eleven Burroughs Transit 
Machines and will handle all its Transit business, by the Numerical Transit System, 
worked out by the American Bankers’ Association. 

Investigation convinced the Indiana National that the Numerical System has 
come to stay and that it will save money in havdling Transit busincss. The bank 
has always been progressive, and its officials have watched the Numerical System with 
considerable interest ever since it was adopted by the A. B. A. 

The machines are of the type worked out by the Burroughs company to meet the 
need of the Numerical System when first suggested by the A. B. A. These machines 
have fifteen rows of keys with the ‘* Variable Split” feature which permits of printing 
numbers and amounts. Special characters are also provided to print instructions, ac- 
cording to regular banking customs, ‘‘No protest,” ‘*Telegraph,” Non-Payment,” etc. 

The Burroughs ‘‘ Shuttle Carriage” is a feature of the machines which greatly 
reduces the labor and time of writing Transit Items. This carriage is automatic, re- 
quiring no attention from the operator. 

The numerical name and address of the payer bank is set into the left side of the 
keyboard and the a.aount of the check and the instructions are set in on the right. 
Touching the electric operating bar causes the machine to print all the figures, 
add the amount of the check and shuttle the carriage into position to print the num- 
erical name and address of the endorser bank. Printing the latter, causes the carriage 
to shuttle back to the first position and spaces the platen for the next line. 

Besides reducing the numbers of characters to be written by shortening every 
name and address to a ‘‘ numerical designation” of not over six figures, the machine 
entirely eliminates the necessity of writing ciphers and spaces. Ciphers and spaces, 
both between words and between lines, are automatic on Burroughs’ machines. 

For instance, instead of writing ‘‘ Farmers State Bank of Morrocco, Indiana,” or 
an abbrevation, the Indiana National will now write ‘‘71-600.” Instead of writing 
35 characters to give the name and address in full, or at least 20 to abbreviate it so 
no one but a banker could decipher it, the operator will write three figures ‘* 71-6” 
—the ciphers print automatically. 

It cost real money to write Transit letters. Cutting out labor of writing spaces 
and punctuation in Transit items will save the banking world a sum of money runn- 
ing into six figures in a year. Cutting out the work of writing ciphers will amount 
to as much or more. Shortening the name and address of the two banks which will 
be given in every Transit item means m/z//zons a year to banks. 

Here is a Transit Item written the old way and the new. Note the difference: 

Howard Nat. Bk. Burlington, Vt. $1,000.00 T. N. P. Ill. Tr. & Sav. Bk. Chi. 

58 3 2 16 $1,000.00 TNP 

The first way, abbreviated to the bone, requires at least 70 operations, not ir- 
cluding the work of moving the carriage and turning the platen. The second way 
requires thirteen operations for everything—all carriage movements are entirely auto- 
matic. This is a saving of 57 out of 70 motions. 

The Indiana National was one of the first banks in the state to use an adding 
machine, in March 22, 1898; it has five Burroughs machines which have been in use 
ten years or over, all giving as good service as when new. 

It was one of the first banks in the United States to write its Checks Journal on 
an adding machine. This was nearly ten yearsago. Since that time several thousand 
banks have adopted the adding machine method, and almost every bank in the 
country uses machines more than 23,000 use Burroughs machines. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending August 26, 1911, and August 24, 1912, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y. N. B.A.... 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 
Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat Bank of Commerce. . 


Chatham & Phenix Nat 
People’s 

Hanover National + 
Citizen’s Central National 
National Nassau. 

Market & Fulton Nat..... 
Metropolitan Bank....... 
Zorn Exchange 

(mporters & Traders’ Nat 
National Park : 
East River National 
Fourth National 

Second National. . 

First National 

(rving National f......... 
Bowery 

N. Y. County National 
German-American. 
Chase National 

Fifth Avenue 

German Exchange 


“Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 
Seaboard National 
Liberty National 

N Y. Produce Exchange. 
State Bank 


Coal & Iron Nat'l Bank.. 
Union Exchange Nat... .| 





Nassau Nat., Brooklyn... 


Totals 


Loans and 
Discounts, 


Average, 
1911. 


$ 20.568.000 


34.600,000 
20,225,000 
54.289,000 
27,045,000 
185,727.000 
31,027,000 
6,992,000 
2,370,000 
8,039,000 
42.240,000 
139,174,000 
4,088,000 
16,186 000 
1,816,000 
76,697,000 
22,181,000 
9.41 4,000 
8.854.000 
11,477,000 
47,202,000 
25 851,000 
85,044,000 
1,480,000 
35.4 39,000 
1 3.431,000 
116,415,000 
39 036,000 
3.447 ,000 
8.248.000 
4.208,000 
85,065,000 
12.777.000 
3.655.000 
5.557,000 
15.049.000 
8.444.000 
3.584.000 
12,194,000 
4.396.000 
21,283,000 
18,426,000 
8,398,000 
1 5.768.000 
8,701,000 
5,945,000 
9.290,000} 
7.503.000 





Loans and 

Discounts 

Average, 
1912. 


Legal Net 
Deposits, 
Average, 

IQIt. 





$ 21,627,000 
36,900,000 
21,389,000 
59,602,000 
25,207,000 

194.05 3,000 
29,333,000 

7,097 ,000 
1,950,000 
8,450,000 
43.266,000 
140,886.000 
4,647,000 
17,640,000 
1,918,000 
75,647,000 
22,85 3,000 
10.97 3,000 
9.77 2.000 
12,827,000 
49.872,000 
25,788.000 
83,199,000 
1,495.000 


35,277,000) 


1 3.942.000 
117,115,000 
36, 320,000 
3,465.000 
8,228,000 


4,142,000} 


90,321,000 
13.288,000 
3.470.000 
5,382,000 
15.218 .000 
8,677.000 
3,329,000 
11,689,000 
4.157,000 
25,511,000 
23,070,000 
8.846.000 
16,241,00¢ 
10,389,000 
6.000.000 
9,276,000 
7.564.000 





$ 348,845,000 





$1 392.308,000 





$ 18,496,000 
39,500,000 
20,677,000 
52.574.000 
27,457,000 

192,692,000 
28,898,000 
7,160,000 
2,245,000 
9,076,000 
41,506,000 
124,879,000 
3.552,000 
16,211,000 
2,258,000 
82.837,000 
21,421,000 
10,99 3.000 
8.558,000 
11,701,000 
56,725,000 
23.303,000 
88,566,000 


1,660,000} 


38 275,000 
12.932,000 
§ 10,025,000 
37.892,000 
3,540,000 
8,303,000 
4,021,000 
107,024,000 
14.460,000 
3.638,000 
6,524,000 
16,116,000 
8.668.000 
3.926,0c0 
12,142,000 
5.004,000 
26. 302,000 
19,195,000 
9.991,0CcO 
19,941 .000 
11,693,000 
6,146,000 
9.322.000 
7.344.000 


$1,395.379,000 





$ 19,782,000 





is 428,41 7.000) 


Legal Net | 

Deposits, 

Average, 
1912. 


42,800,000 
22,249,000 
58,612,000 
24,715,000 
190,065,000 
26,372,000 
7,285,000 
1,890,000 
9.550,000 
42,817,000 
125,720,000} 
4.265,000 
17.754,000 
2,164,000 
84,126,000 
22,011,000 
12,676,000 
10,088,000 
I 3,370,000 
58,082,000 
23,117,000 
92.538,000 
1,597,000 
37,441,000 
13.329,000 
108,753,000 
37,554,000 
3,667,000 
8,313,000 
3 957.000 
110,061 ,C0O 
15,122,000 
3.43 1,000 
6,204,000 
15.478,000 
8,728,000 
3,646,000 
11.388,000 
4,684,000 
30,159.000 
25.359.000 
10,517,000 
21,196,000 
14,001 .000 
6,092,000 
9,260,000 


Deposits. 
Per Cent. of 


Inc. 


6,432,000} - 





+ Consolidation of Hanover National and Gallatin National Banks. 
t Consolidation of Irving National Exchange and Mercantile National Banks. 
The returns of the trust companies for August 24, 1912, will be found on page xviii. 


Dec. 











